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MEMORANDUM OF UNDERSTANDING BETWEEN THE COMESA COMPETITION
COMMISSION AND THE COMPEITION COMMISSION OF DEMOCRATIC REPUBLIC
OF CONGO REGARDING THE COOPERATION IN THE APPLICATION AND
ENFORCEMENT OF THE COMESA COMPETITION REGULATIONS

The COMESA Competition Commission (“the Commission”) and the Competilion
Cammission of the Democratc Republic of Congo (COMCO") (Heselnaftar reformed to as
the "Parties™):

RECOGNIGING:

The provisions of Article 55(3) of tha Treaty establishing the Comman Market #or Eastern
and Southarn Africa (COMESA) under which the COMESA Competifion Regulalicns ["tha
Fegulstions”) are promutgatad;

The provisions of Aricle § of the Regulations establishing the Commission and Arlicls
T(1) of the Regulations which mandates the Commission to apply the proviziens of the
Regulations with regard to trade bebwsen KMember Siates and ce responsidle for
promating competibon within tha Commaon Marset:

The ocrowsions ol Afticle 7{2) of the Regulations which empowers the Gommission among
athars to: maonitor and investigals anti-competitve practices within the Commaon Market
and mediale disputes botween Member Stales; iniliate cooperation with compelibon
atthonties of Member States; halp Mamber Etates promaote national compatition laws and
inslitutions with the objective of hammaonization with the Regulations and ensure uniform
applization of the same; assist Mamber States n the implementaton of its dedisions;
support to Member Sistes in promoling and protecting consurmer wellare] facilitaia the
exchzange of relevant information and expertiss;

The nesd for Membeor States to give efecl o the principles of regional compestiion
Regulations and Rules and to tes moderstion and self-resiraint in the interest of co-
aperation in the field of anf-competibve bsihess praclices!

Tho desirasiiity of setting siandards for proccures By which ihe regional competiton
agency can act az a forum for exchange of views, consultations and concilizlions on
matters  relating o anti-competitve  practices  affecling COMESA  ragional  and
internaticnat trade,

The provisions of Articles 2406 and 268{8) of the Regulations which provides for the reterral
ol amernger applicaton for considerstion wnder tha Mamizer Sizste's nafonal competificn
waw. and for the Commission to work with the relevanl Member States in condusing
marger enquines, respectively;
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The provisions of Rule 40 of the COMESA Compeliion Rules {"the Ruies") which
provides for ciose and constanl liaisun between the Commission and the compatition
authorites of the Member Staios in estaslishing the exislence of infingemants of Aricles
16 or 18 of the Regulations in the applications and notfications by underdakings:

The provisions of Rules 4101, 43{1) and 44 of the Rulss which mandates the
Commission to: obtain all necessary inforrmation lrom the Govemmants and competition
suthorties of the Member States and from undertakings and assocalion of undertakings;
i roquest compatition authorities of Mernber States o undertake investigations which 1he
Commission deems to be nocessary;, and for officials of lhe Commission to carry out
investigations in Member Slales in consultation with the competent authoriliss of Member
Siates in whose temitory the investigation is te be mads, respectively.

CONSIDERING:

That Member States should coopsrate at regional level in the imglementation of ther
respective national competitan and consurmer legistation in order to clminate the hamiful
sffects of ant-compaliive practices,

That closer conperation hatwoan the Commission and compéatition authertiss of
COMESA Member States i lhe forne of netification, exchange of information,
voordination of actions, and consuitation among Member States should b encouraged:

CONSCIOUS OF:

Articla 7(2) (d) of tre Regulations which mandales the Commission to cooperale wilh
compealition authadties of Mamber States in onder 1o accomplish the mandate of
promcting compeiition in the Commaon Markat,

row. therefore, he Parliss agrea as follows:

Article 1
Definitions

In this Agreemenl;

1. "Anti-competitive” means a conduct which resiraing competition betwsen ths
Wember States and is nol atherwise exemat 2y law or authon=ed ina manaser requircd
by the Rogulations;

2, "COMESAT means the Common Market for Eastern and Soulhern Afnca establishad
by Article 1 of the Treaty

4. "Competition authodtics” means:

5. for COMESA, the COMESA Competition Commission eslablished by Articlz 6 of
the Regulations, and
b, for the Demacralic Repubiic of Congo, the Compelition Commissicn.
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“Compatition faw(s)” maans:

4, for the Commission, e Ragulations promuigsted uncder Article 55 (3} of the
Treaty cetablishing the Common Marksl,

. for the Democralic Republic of Congo, fie Crganic Law Mo, 18020 on Pricing
Freedom and Competition, 20186; and

o, Tor both the Commission and the regpective national competition authonty, any
such other laws or regulations as the Pardies shall jointly agres 1o be 2
“compeatition law” for the purposs of this Agreement

"Enforcoment activities™ mesns any application of competition law by way of
Iresligaton or prossedings conducted by the competition aulhanty of a Party.
‘Member State” means a Member State of ihe Commen Market.

‘Regional Dimension” mesns concduct or practive alfectng twe or more Mamber
States

Territory” means:

g, For COMESA, the Caommon Market: and

b.  For the Member State. the respeclive country of the Memzer Siate.

Treaty” means the Troaty establishing the Common Markel for Eastarn and Southern
Atrica

Article 2
Purpose of this Memorandum of Understanding

The Purposs of this Memorandum of Undsretanding is 1o gromols and facililale
cooperation and coordination between Parizs in the hasmonizaion of regonsl and
nstional lews snd policies of Member Siates and lessen the possibilites or impact of

diffaranca.
Article 3
Motification
1, Each Party shall notity the other Farty in writing whehevaer it becomes awars thet its

enforcement activities may affoct inforoets of the other Party.

Enfarcameant activiies as to which notification gensrally will ba appropriate inciude

those that;

a) Arorelevant to enforcement aclivites of the competition authority;

by lrvolve anticompetiiva activitics (other than 2 merger or acguisition) carriod qut in
whole or significant parl of the Comman Markat,

o} Invnlve conduct balieved to have been reguired, sncovraged or approved by a
Fariy; or

dl Invalve remedies that would, i sionfficant sespacts, regure or prohibit sonduct
affecting the Commaon Markct.

o

e i L

i



With regpect to mergers or acquisitions, each Party will notify the othar Farty with any
significant information that comes to its attenticn regarding mergers with a regional
dinwznsicn that it believes is relevant to, or may warant, enforcament activity by the
Commission.

Each Party shall noiify tho othar Party whenever it intervenes or olherwiss padicipate
in a regulstory or judicial procesding Lhat doss not adsc from ite enfarcement activities,
if e issuas addressed in the intervention or parlicipation meay affect the interosts of
the other Parly,

Motlications shall be made as soon a2 possible and shall includs he nature of tha
activities under investigation and the legal provisions coacerned and will be sufficently
dotailad to enable the notified Party fo maks an inilial evaluation of the effect of the
activilies an ls erilary,

Article 4
Obligations of the Parties

The Parties shall iake all asproprate measures, whethar genaral o zarticu'ar, to
srsure Tullillmant of the obligatons arising out of this Agresment or resulling from
action taken by the Partizs under this Apreemert. The Partice shall facililate the
achigvemeant of tha objective of the SOMESA Treaty and purposs of the Agresmant
and in 5o doing, shall abstain rom taking any measure which could jecpardise he
attainmeant of the objectives of this Agreement.

The Parties may, but ghall not bz obliged Lo, implamant in thelr iaws more extensive
provisions against restrictive business practices than is requirsd by this Agraament,
provided that such provisions do nol contravanc the provisions of this Agresmenl,

The Parties shall e frea o detarming the sppropriate method of implementing thea
provisions of this Agreement within their nalional legal system and pracice as lang as
such methad of implamentation enhances the efficient and eflective attainmant of the
abiectives of this Agresment

Article 5
Exchange of Information

The Partics acknowledge that 12 is in their infgresl 10 cooperata in the detection of
anticompstilive practices to the extant compatitle with Addicle 55 of the Treaty and
imporant interests, and within lheir reasanatle available resources. Thes Parlies
furiher acknowledgs that it is in their common interest to-share information which will
facilitate the effective applicaton of the Reguiations and promote better underslanding
of each othor's enfercemant policies and activitiss,
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Each Party will provide the other Party with any information thal comes e ils alisnlion
rogarding anti-competitive business practices that tha Party believes is relevani to. or
ay warran, enforoement aotivity by the other Parly,

The inforation shared betwesn the Parliss shall be used solaly for the purnose of
implementing this Agresment

Articlae 6
Coordination of Enforcement Activities

Tha Farties shall rancer assistance o each othar in their enforcement activitiss, to the
extent compathble with their respective compslition laws and the respectiva inlarests,
and within the reasonably availablo rosourcos.

The Parties shsll cooperate in the enforgement of the competlifion laws and share
informatinn whish will faciltate effective implamentation of the regpoctive iaws

The Partigs shall, in this ragard, assist each other in the enforcement of the
compstition laws through:

g assiskig the Parly, upon regquesl, inlocaling and securing evidanase and veluntary

compliance Wwith requests for information from uncderdakings or natural persons

within the respaclive jursdicticon

segisting the requesting Party with such inforrmation within (he olher Parly's

posscssion as the reguesting Pary may specify as relevant to the enforcement of

the Esgulalions

c. ss=isting the Party with any information that comes o the stiention of the other
Party about anti-compeiitive activiies that may be relovant o or may warrant
enforcement activity of the beneficiary Party

o

& Party may nolfy the other Parly and may reguest hat the othes Party initiaic
appropriste enforcoment activities. The notification shall be as specific 85 possikle
ahout the natura of the antl-com patitive aciivities and thoir affocts on ite termitory.

Upon receipt of & notifcation, the notificd Party shall adviss the notifying Party of its
decision, 1T enforcemsnl aclivilies are iniliglad, the notiied Party shall adviso the
notitying Party of their cutcome and, 1o the extent poseible, of intarin develogmenls,

'he reguested Parly snall assist in the investgations which the reguesting Parmy
considers to be nocossary. Such investigations shall be carried out with the zssislance
af oificials of the requesting Party, Upon reouast, in accordance with the respective
Farty's [aws.
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7. In cases whare the Parics have an interest in pursuing enforcement activities wilh
regard fo related situgtions. they may agree that it iz in their mutual intorest to
courdinata their anforcement activities. In considering whather particular enforcemsin
sctivities should be coordinalad, the Parties shall take sccount of the followeng factors,
BTSN Giers:

a. the opportunity to make more efficient usa of their resources devoled to the
enforvemenl actvities;

. the relative shiliies of (he Parlies to obtain information necessary 10 conduct the

enforcameant aciivities;

the effect of such coordination on the ability of belh Parties to achisva ths

ohjeclives of their enforcement aclivilies; and

d. the possibility of reducing costs incurred by persons subject to the enforoement
activities.

r

8. In any coordination arrangement, aach Party shall condugl iis enforcament actvites
expaditioushy and, insofar as possible, consistenty with the enforcement objectives of
their respective competition aws.

o

The Parlies shall cary out the investigations expeditiously and consistent with their
rolevant laws and shall take Inlo account the enforcement objeclives of tha respective
lawvs and the deadiines stipulated in their rsspective competition |aws.

10, Mothing in this Article limiits the discrelion of the natifiee Party under ils competiticn
lzws and enforcement policies as fo whether ornot to undertake anforcement activilies
with regpect to the natfied anli-compatitive activitios, or precludes the nolifying Party
frian undertaking enforcament sctivities with resgect tn such anticompatitive acliviies.

Articha 7
Avoidance of Conflicts over Enforcemeant Activities

1. Ine Parties agree that it = 'n their common intersst o minimize any potentially adverse
affects of their enforcement activities in as far as fne apolocation of the respective
aompslition faws ara concemesd,

. Earch Party shall =eelk. at all stages in s enforcemeont sctivities, to Lake intn aceount

an irvestigation or procesding, the scope of an investigalion or procoeding, the
nature of the remedics or penalties soughl, ard inothor ways, as appropriale

2, Amydivargent views arising out of the enfarcamant of the respectve competition laws
will be addrassad in a timely and practicakle manner as circumstances may nsrmil.
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Article 8
Consultation

Each Parly sgress o consalt promptly with the other Party in responsa 10 a recuast
by the other Party for consultations reganding any matier related to this Agreement
and 1o allempl & concluds consullations expediliously with a view to rcaching
mutually sstistactory conclusions.

Any request for consultations shall include the rezsons thersol and shall slals whethar
procedural fime limits or athar considerations roquire that the consuttations 0 be
exvedilad, These consultations shall take place at (he appropriate level, which may
include consultations between the heads of the compstition suthoriliss concermad,

I each consuliation under paragrsph 1. each Parly shall lake into account the
principles of cooporation set forth in this Agreement and shall be prepared o explain
i the other Parly the specilic resulls of its apolicaton of those principles to ine issuc
fqatis he subject of consultation.

A Farty shall as soon as s practical, inform the other Parly of any amendmeant masia
tq its compatition laws as wall as any change in the enforcement practice of its
cormpetition authority that may affect the operation of Bis Agresment, Upon raguast
of cither Party, the Partes shall hold consultations in order to assess the specific
implicalions of such amendments or changes Tor this Agraameant, and in particuiar to
determine wheather this Agreement should be amended pursuznt to paragraph 3 of
Articla 14,

The Partics shali mact at the appropriato level, st the request of either Party to smong

olhiers:

(2} update each other on thelr current enforcement efforts and priorities in relation o
the competition laws of gach Party;

15} exchange views on economic sectars of commaon riteresl;

(2] discusas policy issuss of mutial interest; and

{d) discuss other matters of molusl interest relating o the spalication of the
competition laws of cach FParty.

Article 9
Tachnical Assistance and Capacity Building

I ne Fariies shall pursuse technizal assistance and capacity building programs throeah
integratact stratenies that incorperate aconomic, social, cultural, envircnmenta’ and
institutional elements that are unique to esch Parly. In this conlext and within the
tramework of dovelopment policies and reforms pursusd by the Parties: the Parlies’
aooperation framework and orientation shall izke inte account tha different lovels of
development 55 well a5 the economic needs of each Party and the dilliculliss Tacad in
mesting their obligalions tinder this Agresmeant.
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The technical assistancs and capasity building programs shall pay systematic
aftention to institutionzl sspects and in this context shall sugport the effors of either
Party to develop and strengthen strictures, institutions and procedures that help to
cnhance the effective enforcement of the competition laws and golicios 0 thair
respecliva territories. |n this contaxt, tho Padies shall:

al jointly mebilize resources for capacity buitding aimed st assistiog the Partizs in the
establishment andior strenglhening of the respective competition laws ano
grforcoment agencies.

L} jointly faciltate and develop comgetion snd consumer proteciion advocacy
programmes invelving the sensitisation of policy makers, pardiamentarans, the
judiziary, the business community, and e gencral public sbowt the nole of
compatition 2nd consumer laws and oolicies:

¢l jointy facilitate the establishment of & mechanism 1o enable tho Parties o take e
necessary stops to adopt, strangthen and implement the necessary compelition
and consurner protection laws in thelr respaciive lertaios.

Article 10
Confidentiality of Informatian

Motwiths:anding any other provision of (s Agreemeant, neither Party is requirad to
provide information to the ether Party if cizclosure of that information 10 the requesting
Farty is prohibited by the law of the Pary possessing tho information, or would be
incompatible with important interests of the Party poszessing he infomation,

Each Party agrees to msintain, to the fullest exient possibio, the confdentislity of
significant information provaded to it in confidence by the other Parly undsr this
Agreemert and by opposes, (o the lulest axlent possibla, any application for disclosurs
of such information by a third party that is not autharzed by the Party that supplied
the infonmalicn

Article 11
Communication under this Memorandum of Understanding

Cormmurications under this Azreameant shall bz made in any of the prefered of the
COMESA official languages.

Communicatons under this Agreement shal be catied out in writing 2nd by dirsct
communication among e Paries.

Ezch Farty shall designate & Desk Oflicer for the purposa of liaison with each otherin
the enfarcomant of the respective competition laws
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Article 12
Existing Law

1. MNothing v this Agreement shall be intemprotod in 8 manner inconsistent with the
existing laws, or 85 requidng any change in the compeliion laws ol the Parties,

Article 13
Dispute settlement

The Parizs shall endesvor to settle any dispule ansing from the inlerpretalion o
application of this MCU amicably through  consultation or negetistion amongst
Lhermselves,
Article 14
Entry into Force, Termination and Review

1. This Memaranoum of Understanding shatl enter into force upon signature oy the
Partes,

2. This Memarandum of Uincerstanding witl remain in forces in respact of bath Partics antil
&0 days after the date on which any Farty notifies the other in writing that it wishes Lo
terminate it

3. The Partics shall, at any tima feasible but not eardier than 24 months aiter entry into
force, reviewy this Mernorandum of Unidersianding will a view 10 adopling such furthar
arangements as may be feasible snd desirable to enhance coopsration i ihe
enforcemant of the respaciive compalition laws

IN WITHNESS WHEREQOF, tha undersigned, '.:u:rnq duly autharized. have signed this
hemorsndum LF Linderstending in both English ang French versions

ThlE !“? .................. day of ... f‘llf"'l .......... {-’ /‘ﬂ' ﬁﬁfj{""” _M'?/?w’

For COMESA Competition Commission Competition Commission of DRC
Or. Willard Mwemba Mr. Trudon Mzembela Kalala
Acting Direclor & CEO Intarim Coordinator
Wltnessm by: k‘I E,L.,_MFE WitHEEEEﬂyFE'W
(S P M. 1R o
Faze 100l 10 _I‘H-J.m,n ]--ut ’;‘E‘.“.ﬂ{ et :g_.;?a_
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