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PREAMBLE 

 

HAVING REGARD TO the Treaty establishing the Common Market for Eastern and Southern Africa 

(COMESA) whose Article 55 prohibits any practice which negates the objective of free and liberalised 

trade, and empowers the Council to make Regulations to regulate competition within the Common 

Market;  

 

HAVING REGARD TO Article 112 of the Treaty which recognises the importance of standardisation 

and quality assurance in the promotion of trade and consumer protection in the Common Market;  

 

RECOGNISING: 

that anti-competitive practices, anti-competitive mergers and unfair trade practices may 

constitute an obstacle to the achievement of, inclusive growth, trade liberalisation and 

economic efficiency and enhancement of consumer welfare in the COMESA Member States; 

 

that the continued growth in globalisation of business activities correspondingly increases the 

likelihood that anti-competitive practices in one country may adversely affect competition in 

another country; 

 

that a regional competition law which, as a general rule, shall have primary and exclusive 

application as regards the conduct within its scope, in application of a “one stop shop” regime 

and in compliance with the principle of subsidiarity, is an effective tool to prevent anti-

competitive and unfair trade practices having cross-border effect; 

  

the need for Member States to give effect to the principles of regional competition and 

consumer protection regulation and to exercise moderation and self-restraint in the interest of 

co-operation in the enforcement of competition and consumer protection laws; 

 

the desirability of setting standards for procedures by which the regional competition and 

consumer protection agency can act as a forum for exchange of views, consultations and 

conciliation on matters related to anti-competitive practices and unfair trade practices affecting 

COMESA regional and international trade; 

 

that the growth of foreign direct investment, trade, regional and sub-regional economic 

integration and co-operation may lead to anti-competitive practices such as price cartels, 

market sharing and other practices which may adversely impact  competition and therefore are 

inimical to consumer welfare; 

 

the importance of internationally recognised and accepted principles which advocate for the 

protection of consumer rights; 
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CONSIDERING thereof that COMESA Member States should cooperate at regional level in the 

implementation of the regional competition and consumer protection law and their respective national 

legislations in order to eliminate the harmful effects of anti-competitive practices and mergers, and 

unfair trade practices; 

 

CONSIDERING also that close co-operation between the regional competition and consumer 

protection authority and COMESA Member States, and among COMESA Member States, in the form 

of notification, exchange of information, co-ordination of actions, and consultation should be 

encouraged; 

 

CONSCIOUS of the relative presence of national competition and consumer protection authorities  in 

some COMESA Member States and the desirability of establishing national competition and consumer 

protection authorities in all COMESA Member States; 

 

THE MEMBER STATES HAVE AGREED AS FOLLOWS: 
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      CHAPTER ONE 

 

        PRELIMINARY 

 

Article 1 Citation  

  

These Regulations shall be cited as the COMESA Competition and Consumer Regulations  

 

Article 2 

Definitions and Interpretation 

 

In these Regulations, unless the context provides otherwise: 

 

“anti-competitive business practices” means a conduct which restrains competition and is not 

otherwise exempt by law or authorised in a manner required by the Regulations; 

 

“Appeals Panel” means the COMESA Competition and Consumer Appeals Panel established under 

Article 71; 

 

“Asset” includes tangible and intangible assets, and any other asset having a commercial value;   

 

“Board” means the Board of the Commissioners established under the  these Regulations; 

 

“Bureau of the Council” means Chairperson, Vice-Chairperson  and Rapporteur elected in 

accordance with the Rules of Procedure of the meetings of the Council;  

 

"business consumer” means a person who purchases or offers to purchase goods or services 

supplied by an undertaking in the course of business, and includes an undertaking who uses the 

product or service supplied as an input to its own business, a wholesaler, a retailer and a final 

consumer; 

 

“collective dominance” means a dominant position held by more than one undertaking in the 

relevant market; 

 

“Commission” means the COMESA Competition and Consumer Commission established by Article 

9 of these Regulations; 

 

“Commissioner” means a member of the Board; 

 

“Common Market” means the Common Market for Eastern and Southern Africa (COMESA) 

established by Article 1 of the “Treaty”; 

 

“competition” means the striving or potential striving of two or more persons engaged in production, 

distribution, supply, purchase or consumption of goods and services in a given relevant market against 

one another which results in greater efficiency, high economic growth, increasing employment 

opportunities, lower prices and improved choice for consumers; 
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“consumer” includes: 

  

a) any person who purchases or offers to purchase goods or services, otherwise than for the 

purpose of resale  but does not include a person who purchases any goods or services for the 

purpose of using them in the production and manufacture of any other goods for sale or the 

provision of another service for remuneration;  

 

b) a user of those particular goods or a recipient or beneficiary of those particular services, 

irrespective of whether that user, recipient or beneficiary was a party to a transaction 

concerning the supply of those particular goods or services; 

 

“Council” means the Council of Ministers of the Common Market established by Article 7 of the 

Treaty; 

 

“Court” means the Court of Justice of the Common Market established by Article 7 of the “Treaty”; 

 

“day” means a day of the week other than a day that is observed as a public holiday or weekend in 

the host country of the Commission unless otherwise provided. When a particular number of days is 

provided for performing an act, the number of days must be calculated excluding the first day and 

including the last day; 

 

"Division” includes a Division, Unit or Department of the Commission; 

 

“dominant position” relates to a position of economic strength enjoyed by an undertaking, whether 

by itself or together with interconnected undertakings, which enables it to prevent effective competition 

being maintained on the relevant market by affording it the power to behave to an appreciable extent 

independently of its competitors, customers, suppliers and ultimately of its consumers;  

 

“relevant market” includes a set of products or services that are considered as substitutes, both in 

terms of their characteristics and the geographic area where they are offered; 

 

“market inquiry” includes research and studies, and means a formal inquiry in respect of issues 

affecting consumers or the general state of competition without necessarily referring to the conduct or 

activity of any particular undertaking; 

 

“merger” means merger as defined in Article 36 of these Regulations; 

 

“Member State” means a Member State of the Common Market; 

 

“person” means a natural or legal person; 

 

“public hearing” means a hearing held as part of  an inquiry process or investigations which provides 

interested parties with the opportunity to make written submissions, attend as an observer and/or to 

discuss inquiry issues with the Commission in the form of a public forum;  
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“Secretary-General” means the Secretary-General of the Common Market established under Article 

17 of the “Treaty”; 

 

 settlement” means settlement as defined in Article 26 of these Regulations.  

 

 “services” means a service of any description whether industrial, trade, professional or otherwise, 

and includes the sale of goods, where the goods are sold in conjunction with the rendering of a service; 

 

“trade” includes any business, industry, profession or occupation relating to the supply or acquisition 

of goods or “services”; 

 

“Treaty” means the Treaty establishing the Common Market for Eastern and Southern Africa; 

 

“undertaking” includes any “person”, public or private, engaged in an economic activity and includes 

a trade association; 

 

“unconscionable conduct” means grossly unjust or unfairly one sided conduct in favour of the party 

who has the superior bargaining power that is contrary to good conscience, and causing a significant 

imbalance in the parties’ rights and obligations arising under a transaction, to the detriment of the 

consumer; and 

 

“unfair trade practices” includes any conduct or practice that is deceptive, unethical, 

unconscionable, fraudulent, or which causes injury, damage of property or loss to a consumer or has 

the effect of denying the consumer any of the rights protected under these Regulations. 

 

Article 3 

Binding nature of the Regulations 

 

1. Pursuant to Article 10 (2) of the Treaty, these Regulations and any legal instrument made 

thereunder shall be binding in their entirety on undertakings, governments of Member States 

and State courts. 

 

2. In crises that render certain provisions of these Regulations inapplicable, the  Board , , may 

upon recommendation of the Commission, suspend the application of the said provisions to 

the necessary extent until such a time when such crises are resolved.  

 

Provided that such suspension will be notified to the Council. 

 

Article 4 

 

Purpose of the Regulations 

 

The purpose of these Regulations is to promote competition and enhance consumer welfare by 

preventing restrictive business practices, unfair trade practices, mergers which substantially prevent 

or lessen competition, and other restrictions that deter the efficient operation of markets in the 

Common Market.  
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Article 5 

 

  Scope of Application  

 

1. These Regulations apply to all economic activities whether conducted by private or public persons 

within, or having an effect within, the Common Market or a substantial part of it, except for those 

activities as set forth under Article 5 

 

2. These Regulations shall have exclusive application with respect to:   

 

a) anti-competitive business practices which are likely to restrict competition in the Common 

Market, or a substantial part of it, and which negate the objective of free and liberalised 

trade in the Common Market. or. 

 

b) Mergers which: 

 

i. meet the prescribed thresholds; 

ii. in the case of non-notifiable mergers, are likely to restrict competition in the 

Common Market or a substantial part of it.    

 

c) unfair trade practices which have or are likely to have an effect on consumers in two or 

more Member States.  

 

3. No Member State shall apply its national legislation to any conduct covered under these 

Regulations subject to the relevant provisions on referrals to or from Member States.  

 

4. Where there is conflict between the provisions of these Regulations and the provisions of any 

national law within the Common Market concerning anti-competitive business practices, mergers, 

unfair trade practices, and the powers or functions of the Commission under these Regulations, 

the provisions of these Regulations shall prevail. 

 

 

Article 6 

Exclusions 

 

1. These Regulations shall not apply to: 

 

a) arrangements for collective bargaining on behalf of employers and employees for the purpose 

of fixing terms and conditions of employment; 

 

b) activities of trade unions and other associations directed at advancing the terms and conditions 

of employment of their members; 
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c) activities of professional associations designed to develop or enforce professional standards 

reasonably necessary for the protection of the public interest. 

 

2. These Regulations do not apply to the direct enjoyment of the privileges and protections conferred 

by other laws protecting intellectual property, including inventions, industrial models, trademarks 

and copyrights.  They do apply to the use of such property in such a manner as to cause the anti- 

competitive effects prohibited herein. 

 

Article 7 

 

Obligations of Member States 

 

1. Pursuant to Article 5(2)(b) of the Treaty, Member States shall take all appropriate measures, 

whether general or particular, to ensure fulfilment of the obligations arising out of these Regulations 

or resulting from action taken by the Commission under these Regulations. They shall facilitate the 

achievement of the objects of the Common Market. Member States shall abstain from taking any 

measure which could jeopardize the attainment of the objectives of these Regulations. 

 

2. Notwithstanding the generality of Article 6 (1), Member States, in addition to their obligations under 

the Treaty, shall have the following obligations; 

 

a) take the necessary legislative measures to ensure harmonisation, consistency and 

compliance with the Regulations; 

  

b) co-operate with the Commission in the enforcement of the Regulations and implementation 

of its decisions; 

 

c) assist investigations of the Commission in their territory when requested, including 

conducting  investigations, market inquiries or studies, jointly or under the guidance of the 

Commission. In such cases, Member States shall  apply the provisions of these Regulations 

as may be necessary; 

 

d) enforce the decisions of the Commission in their territory; and 

 

e) refer to the Commission matters that fall under the scope of application of these 

Regulations. 

 

3. Decisions rendered by the Commission under these  Regulations shall be binding on undertakings, 

governments of Member States and State courts. 

 

Article 8  

 

Competence of Member States to apply the Regulations 
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Member States shall have competence to apply these Regulations in their territories to assist and 

facilitate investigations undertaken by the Commission including the enforcement of its decisions. 

 

 

 

 

CHAPTER 2 

 

Establishment, Powers and Functions 

 

Article 9 

Establishment of the Commission 

 

1. There is hereby established the COMESA Competition and Consumer Commission which shall be 

an autonomous institution and shall enjoy international legal personality. 

 

2. The Commission shall be composed of the Board of Commissioners, the Executive Director and 

such other staff as may be appointed. 

 

3. The Commission shall have in the territory of each Member State: 

 

a) the legal capacity required for the performance of its functions under the Treaty and these 

Regulations; and 

 

b) the legal capacity to acquire, hold, manage or dispose of movable and immovable property in 

accordance with the laws and regulations in force in each Member State. 

 

4. The Commission may sue or be sued in its corporate name. 

 

5. The Commission shall have an official Seal. 

 

6. The Commission shall maintain a head office at a place and in a Member State to be decided by 

the Council. 

 

7. The Commission may establish branches at such other places as it determines to facilitate its 

operations upon approval by the Board.  

 

Article 10  

Funds of the Commission 

 

1. The funds of the Commission shall comprise: 

 

a) annual subventions from the Member States in accordance with the formula of budgetary 

contributions to COMESA Secretariat. 

 

b) payments payable to the Commission under the Regulations. 
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c) grants and donations from co-operating partners. 

 

d) fees charged and collected by the Commission in respect of programs, publications, seminars, 

consultancies, advisory opinions and other services. 

 

e) Any other monies that may vest in or accrue to the Commission whether in terms of the 

Regulations or otherwise.  

 

 

2. Council shall be responsible for appropriating and managing the budget from the annual 

subventions from Member States.  

 

3. The Board shall be responsible for appropriating and manging the budget of all other funds 

payable to the Commission under the Regulations.  

 

4. The Commission shall cause to be kept proper books and records relating to its accounts. 

Article 11 

Constitution of the Board  

 

1. The Board shall be the supreme policy making body of the Commission. 

 

2. The Board shall consist of not less than nine (9) and not more than thirteen (13) Commissioners.  

 

3. The Chairperson and the Vice-Chairperson shall be elected by the Board from among its 

members. 

 

4. The Commissioners shall be non- executive and shall not be involved in any way in the day-to-

day administration of the Commission. 

 

5. The Executive Director shall be an ex-officio member of the Board.  

 

6. The conduct of the Board shall be set out in the Board Charter.  

 

  

        Article 12  

 

General Principles of Appointment  

 

1. The nominations of the Commissioners shall be based on:  

 

a) relevant professional expertise, experience and competence; 

 

b)  gender; and 

 

c) The geographical and linguistic representation of the Common Market. 
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2. A person shall not be eligible for appointment as a member of the Board if that person:  

  

a)  is under any written law, adjudged or otherwise declared to be of unsound mind;   

 

b) is an undischarged bankrupt;   

 

c) has been dismissed from the COMESA Secretariat or any of its institutions after following due 

process; or 

 

d) is not a citizen of any of the Member States. 

 

3. The appointment of Commissioners shall be staggered in order to ensure that there is continuity 

in the operations of the Commission. 

  

      Article 13  

 

Appointment Procedure 

  

1. The Council shall appoint citizens of Member States to be Commissioners on the 

recommendation of the Secretary-General. 

   

2. The Secretary-General shall, in consultation with the Commission, carry out the nomination and 

selection process as set out in these Regulations.  

 

3. The Secretary-General shall issue a letter to the coordinating Ministry of each Member State 

requesting nominations of candidates who possess the qualifications stipulated in these 

Regulations.   

 

4. Each Member State shall submit a maximum of two (2) nominees together with their detailed 

curriculum vitae within the time stipulated in the request.  

 

5. The Member States shall ensure that nominees have suitable qualifications and a minimum of 

ten (10) years relevant experience in any of the following fields: 

 

a) competition law and policy; 

b) consumer protection  

c) economics;  

d) law;  

e) commerce;  

f) industry; 

g) accountancy;  

h) public administration;  

i) labour; or 

j) small-scale business matters.  
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6. Upon receipt of the nominations, the Secretary-General shall appoint a Selection Panel to 

shortlist and select nominees for appointment to the Board.   

 

7. The composition of the Selection Panel shall be as provided in the Schedule to these 

Regulations. 

 

8. The Registrar of the Commission shall be the Secretary of the Selection Panel. 

 

9. Decisions of the Selection Panel shall be taken by simple majority, but in the case of a tie, the 

Chairperson shall have a casting vote. 

 

10. The Selection Panel shall ensure that at least one Commissioner has qualifications and 

experience in law and one Commissioner has qualifications and experience in economics. 

   

11. Not more than one candidate shall be selected from each Member State. 

 

12. The Selection Panel shall submit a report on the selected nominees to the Secretary-General.   

 

13. The Secretary- General shall submit the report on the selected nominees to the Council which 

shall consider the nominees and appoint the Commissioners. 

 

       Article 14 

 

Tenure of Office and Removal 

 

1. Commissioners shall hold office for a non-renewable tenure of five year.   

 

2. . 

 

3. In an event that a Commissioner does not complete his/her tenure for reasons stated in 

subparagraph 4 below, the vacancy shall be filled by requesting Member States whose 

nationals are not on the Board to submit names for consideration in accordance with Article 

13.  

 

4. The office of a Commissioner shall become vacant for the following reasons: 

 

a) Upon his/her resignation; 

 

b) Upon his/her death; 

 

c) If the Commissioner is absent without reasonable excuse from three consecutive meetings 

of the Board of which there has been due Notice; 

 

d) If the Commissioner is absent even with reasonable excuse from 6 consecutive meetings 

of the Board of which there has been due notice; 
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e) If the Commissioner is lawfully detained or his/her freedom of movement is restricted for a 

period exceeding six months; 

 

f) If a Commissioner becomes an un-discharged bankrupt; 

 

g) If a Commissioner becomes of unsound mind or permanently incapacitated; 

 

h) If a Commissioner engages in any activity that may undermine the integrity of the 

Commission and/or the Board or amounting to serious misconduct; and 

 

i) If a Commissioner ceases to be a citizen of a Member State. 

 

5. On vacation of office by a member, the vacancy shall be filled by appointing a person in 

accordance with Article 13, provided that if the remaining period is less than six months, the 

Secretary-General may decide not to fill the vacancy until the expiry of the period. 

 

6. Where an office of a Commissioner becomes vacant, Member States that are not represented  

on the Board, including the Member State of the vacating Commissioner, at the time of the 

vacancy shall be eligible for nomination.  

 

  

Article 15  

 

Allowances and Benefits 

  

1. Commissioners shall receive a sitting allowance for every Board meeting or Board Committee 

meeting attended.  

 

2. The allowances and benefits of the Commissioners shall be as set out in the Schedule 2 to 

these Regulations.   

 

Article 16 

 

Allegiance of Commissioners 

 

1. The allegiance of the Commissioners shall be to the Commission.  

 

2. Commissioners shall hold a high standard of fiduciary duty to the Commission. 

 

3. Commissioners are accountable to the objectives and aspirations of the Common Market and 

shall advance the interest of the Common Market and not their respective Countries. 

 

4. Commissioners shall distinguish between their roles as Commissioners and their respective 

positions in their home countries. 
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5. Commissioners will perform their duties impartially and conscientiously and preserve the 

confidentiality of the deliberations of the Commission. 

 

Article 17 

 

Appointment of the Executive Director 

 

1. The Council shall, upon the recommendation of the Board, appoint a citizen of a Member State to 

be the Executive Director of the Commission. 

 

2. The Executive Director shall be the chief executive officer of the Commission and shall represent 

the Commission in the exercise of its legal personality. 

 

3. The Executive Director shall be an ex-officio member of the Board. 

 

4. Commissioners shall not be eligible for appointment as the Executive Director.  

 

5. The Executive Director shall have suitable qualifications in law, economics, commerce or public 

administration and experience in competition and consumer matters. 

 

6. The Executive Director shall hold office for a term of five years and shall be eligible for re- 

appointment only for one further term of five years. 

 

Article 18 

 

Independence of the Executive Director 

 

Where the Executive Director exercises his or her power pursuant to the Regulations, he or she shall 

not be subject to the direction, or control of any other person or authority. 

 

Article 19 

 

 Vacancy in the office of the Executive Director 

 

1. The Executive Director shall not be removed from office except by the Council upon the 

recommendation of the Board: 

 

a) for misbehaviour as prescribed under the relevant staff Rules of the Commission;  

 

b) for inability to perform the functions of his office; 

 

c) due to infirmity of mind or body;  

 

d) if he/she is lawfully detained or his/her freedom of movement is restricted for a period 

exceeding six months; 
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e) if he/she becomes an un-discharged bankrupt; 

 

f) if he/she becomes of unsound mind or permanently incapacitated; 

 

g) if he/she engages in any activity that may undermine the integrity of the Commission or 

amounting to serious misconduct; or 

 

h) if he/she ceases to be a citizen of any of the Member States. 

 

2. The Executive Director may, on three months’ written notice addressed to the Council, resign. 

 

Article 20 

 

Staff of the Commission 

 

1. The Commission may appoint, on such terms and conditions as it may determine, staff as it 

considers necessary for the performance of its functions under these Regulations. 

 

2. The Executive Director, with the approval of the Board, may appoint Directors, the Registrar and 

such other professional staff as may be necessary for the due administration of the Commission 

and for the application of these Regulations. 

 

3. The Executive Director shall appoint staff in the General Services category and any other 

categories as appropriate. 

 

4. The Executive Director, with the approval of the Board, shall be responsible for developing the 

structure of the Commission for its better functioning. 

 

Article 21  

 

 Powers and Functions of the Board 

 

1. The Board shall be responsible for the corporate governance of the Commission. 

 

2. In addition to the functions of the Board stipulated under Sub-paragraph 1, the Board may: 

 

a) make determination and decisions on any conduct prohibited in these Regulations.  

 

b) Adjudicate on any other matter that may brought before it in terms of these Regulations, 

and make an order provided for in these Regulations; 

 

c) make any ruling or order necessary or incidental to the performance of its functions in terms 

of these Regulations;  

 

d) Based on the findings of an investigation and/or an assessment, the Commission may 

make a determination that there has been a breach of the Regulations;  
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e) delegate any of its functions to another COMESA agency established to co-ordinate and 

regulate a specific sector; 

 

f) order the termination or nullification as the case may require of agreements, conduct, 

activities or decisions by any person prohibited under these Regulations; 

g)  direct any person to cease and desist from any anti-competitive conduct or unfair trade 

practice;  

 

h) direct any person to take such steps as it believes may be necessary to overcome the 

effects of any anti-competitive conduct or unfair trade practice; 

 

i) order payment of compensation to persons affected by conduct of undertakings; 

 

j) impose appropriate fines and penalties for breaches of these Regulations; 

 

k) The Commission may make any ruling or order necessary or incidental to the performance 

of its functions in terms of these Regulations. 

 

3. The Board may recommend to the Council Rules governing: 

 

a) anything which under these Regulations is required or permitted to be prescribed; 

 

b) any forms necessary or expedient for purposes of these Regulations; 

 

c) any fees payable in respect of any service provided by the Commission; or 

 

d) such other matters as are necessary or expedient for the better carrying out of the purposes 

of these Regulations. 

 

4. The Board may, subject to the approval of the Council, through the Bureau, issue block 

exemptions exempting any category of agreements, decisions and concerted practices from 

the application of Article 29 of these Regulations.    

 

5. The Board shall determine the remuneration and other benefits of the Executive Director and 

other staff of the Commission. 

 

6. The Board may do all such acts and things as are necessary, incidental or conducive to the 

better carrying out of its functions under these Regulations.  

 

Article 22  

Powers of the Board to Delegate 
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1. The Board may for the purpose of performing its functions establish committees and delegate 

to any such committee such of its functions as it considers necessary.  

 

2. With regard to competition and consumer matters, the Board shall establish a Committee 

Responsible for Determinations and shall delegate to this Committee powers to make final 

determinations or decisions.   

 

3. The Board may delegate some of its powers to the Executive Director as may be necessary.  

 

 

 

 

Article 23  

 

Powers and Functions of the Executive Director 

 

1. The functions of the Commission, through the Executive Director, shall be to apply the 

provisions of these Regulations. 

 

2. In order to accomplish that which is set out under paragraph 1 above, the Commission, through 

the Executive Director, shall: 

 

a) Promote and enforce compliance with these Regulations; 

 

b) Monitor, investigate and assess anti-competitive business practices by undertakings within, 

or having an effect within, the Common Market;  

 

c) Monitor and investigate unfair trade practices affecting or likely to affect consumers in two 

or more Member States;  

 

d) monitor, investigate and assess mergers within, or having an effect within, the Common 

Market; 

 

e) monitor compliance with a penalty or remedy imposed by the Commission and take any 

step required to enforce compliance with these Regulations; 

 

f) conduct market inquiries, studies, research, and market investigations into matters 

affecting competition and consumer welfare within the Common Market; 

 

g) mediate disputes between Member States concerning anti-competitive conduct and unfair 

trade practices; 

 

h) regularly review regional competition and consumer protection policies so as to advise and 

make representations to the Council with a view to improving on the effectiveness of the 

Regulations;  

 



 

21 
 

i) help Member States promote national competition and consumer protection laws and 

institutions, with the objective of the harmonisation of those national laws with the regional 

Regulations to achieve uniformity of interpretation and application of competition law and 

policy within the Common Market; 

 

j) co-operate with competition and consumer protection authorities in Member States; 

 

k) co-operate and assist Member States in the implementation of its decisions; 

 

l) provide support to Member States in promoting and protecting consumer welfare; 

 

m) facilitate the exchange of relevant information and expertise; 

 

n) enter into such arrangements as will enhance its ability to monitor and investigate the 

impact of conduct outside the Common Market but which nevertheless has, or may have, 

an impact on trade between Member States; 

 

o) be responsible for developing and disseminating information about competition policy and 

consumer protection policy;  

 

p) cooperate with national, regional or international competition and consumer bodies;  

 

q) co-operate with other agencies to monitor and regulate any conduct or specific sector; 

 

r)  Engage and advise governments of Member States on matters relating to policies and 

regulation that may have an impact on competition and consumer welfare; and 

 

s) co-operate with consumer bodies duly registered under the appropriate national, regional 

or international laws; 

 

3. In conducting its investigations, the Commission may, through the Executive Director, in 

accordance with the principles of natural justice: 

 

a) order any person to appear before it to give evidence; 

 

b) require the discovery or production of any document or part thereof; 

 

c) permit a joinder of parties to proceedings following an application; or  

 

d) take any other reasonable action which may be necessary in furtherance thereof. 

 

4. The Commission, through the Executive Director, may negotiate and conclude settlement and 

commitment agreements. 
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5. Where an undertaking or association of undertaking does not supply the information requested 

within the time limit fixed by the Commission, the Executive Director may by decision require 

the information to be supplied. 

  

6. The Commission, through the Executive Director, shall have the power to; 

 

a) Make Interim orders; 

 

b) Issue determination or decisions on applications for authorisation made pursuant to 

these Regulations;  

 

c) By decision order the conduct of a dawn raid; 

 

d) issue comfort letters; or 

 

e) issue advisory opinions. 

  

7. The Executive Director shall be responsible for administering the Commission’s affairs, funds 

and property and for performing any other functions that may be conferred or imposed upon 

him/her by or under these Regulations or that the Council or the Board may delegate or assign 

to him/her.  

 

8. The Executive Director shall: 

 

a)  determine, with the approval of the Board, the number of staff in light of the needs of the 

Commission and the available budget; 

 

b) assign Directors to head each Division and designate their duties and responsibilities; and 

 

c) be responsible for assigning staff members to each Division. 

 

9. The Executive Director may effect changes in the responsibilities of each member of staff, as 

the need of the work so requires. 

 

10. The Executive Director, in consultation with the Board, shall arrange for suitable premises for 

the Commission. 

 

11. The Executive Director may develop procedures, guidelines, notices or any other such 

instruments, as may be necessary, for the better carrying out of the provisions of the 

Regulations.   

 

 

12. The Executive Director may do all such acts and things as are necessary, incidental or 

conducive to the better carrying out of its functions under these Regulations. 

 

Article 24  
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Power to Conduct Market Inquiries  

 

1. The Commission may conduct a market inquiry where it considers it necessary or desirable for 

the purpose of carrying out its functions. 

 

2. For purposes of the market inquiry the Commission may invite any person to submit 

information. 

 

3. Every person shall be under an obligation to provide information requested by the Commission 

in conducting a market inquiry; 

 

4. On the basis of the findings of a market inquiry, the Commission may: 

 

a) initiate an investigation; 

 

b) enter into agreements with undertakings to implement necessary remedies aimed at 

addressing the Commission’s concerns; 

 

c) order undertakings to implement necessary remedies aimed at addressing the 

Commission’s concerns; 

            

d) make policy recommendations; 

 

e) conduct advocacy; or  

 

f) take any other action within its powers in accordance with these Regulations.  

 

Article 25  

 

Power of entry and search 

 

1. The Commission shall have power to enter into, search and inspect any premises occupied by an 

undertaking or any other premises, including a private dwelling, where the Commission reasonably 

suspects that information or documents which may be relevant to an investigation may be kept.   

 

2. In order to accomplish that which is set out in paragraph 1 above, the Commission’s staff and other 

accompanying officials authorised by the Commission are empowered to:  

 

a) enter any premises, land and means of transport of undertakings and associations of 

undertakings;  

 

b) inspect premises, land and means of transport of undertakings and associations of 

undertakings;  
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c) examine the books and other records related to the business, irrespective of the medium on 

which they are stored;  

 

d) take or obtain in any form copies of, or extracts from, such books or records irrespective of the 

medium on which they are stored or take samples of products; 

 

e) seal any premises, land, means of transport, and books or records or any electronic media of 

storage for the period and to the extent necessary;  

 

f) interrogate  any representative or member of staff of the undertaking. . 

 

Article 26  

Settlements  

1. For the purpose of these Regulations, settlement means the process through which parties 

subject to proceedings under these Regulations: 

 

a) acknowledge their engagement or participation in conduct violating the Regulations; 

 

b) acknowledge their liability in respect of such conduct; and 

 

c) agree with the Commission’s findings in order to bring the proceedings to an end 

without having to follow the lengthy standard procedures. 

 

2. The Commission may at any time, during an investigation, enter into a settlement agreement 

with the undertaking or undertakings concerned to address the concerns expressed by the 

Commission. 

 

3. The Commission has discretionary power to enter into a settlement agreement. 

 

4. The settlement agreement shall be binding on the undertakings.  

 

5. The Commission shall develop procedures for negotiation of settlements under these 

Regulations. 

 

   Article 27  

Commitments 

 

1. Where the Commission intends to adopt a decision requiring that conduct be brought to an 

end, and the undertakings concerned offer commitments to meet the concerns expressed to 

them by the Commission in its preliminary assessment, the Commission may by decision make 

those commitments binding on the undertakings.  

 

2. Such a decision may be adopted for a specified period and shall conclude that there are no 

longer grounds for action by the Commission against that undertaking. 
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3. The Commission has discretionary power in relation to acceptance of commitments. 

 

4. The Commission may at any time, during an investigation, accept commitments from 

undertakings to address the concerns identified by the Commission. 

 

5. For the purpose of these Regulations, Commitment means the process through which parties 

subject to proceedings under these Regulations: 

 

a) acknowledge their engagement or participation in conduct that is of concern to the 

Commission; 

 

b) shall not be required to admit liability in respect of such conduct;  

 

c) comply with the Commission's order to bring the conduct to an end without having to 

follow the lengthy standard procedures. 

 

6. The Commission may develop procedures for negotiation of  commitments under these 

Regulations. 

 

 

 

Article 28 

Interim orders 

Where the Commission has reasonable grounds to believe that an undertaking has engaged, or is 

engaging, or is proposing to engage, in a practice that constitutes or may constitute an infringement 

of these Regulations, and that it is necessary for it to act as a matter of urgency: 

a) due to the risk of serious and irreparable damage to competition or consumer welfare; 

or   

b) for the purpose of protecting public interest, 

 

it may, by written order, direct the undertaking or undertakings to cease and desist from engaging in 

such conduct until an ongoing investigation is concluded. 

 

CHAPTER 3 

 

ANTI-COMPETITIVE PRACTICES  

 

Article 29  

 

Anti-competitive Agreements  

 

1. The following shall be prohibited as incompatible with the Common Market: all agreements 

between undertakings, decisions by associations of undertakings and concerted practices which: 
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a) have as their object or effect the substantial lessening, prevention, restriction, or distortion of 

competition within the Common Market, or a substantial part of it; and  

 

b) negate the objective of free and liberalised trade in the Common Market  

 

2. Paragraph 1 applies only if the agreement, decision or concerted practice is, or is intended to be, 

implemented or have an effect within the Common Market or a substantial part of it. 

  

3. Any agreement or decision or part thereof which is prohibited by paragraph 1 is null and void. 

 

4. The provisions of paragraph 1 may, however, be declared inapplicable by the Commission in the 

case of any agreement or category thereof between undertakings, any decision by associations of 

undertakings, or any concerted practice, or category thereof which contributes to improving the 

production or distribution of goods or to promoting technical or economic progress, while allowing 

consumers a fair share of the resulting benefit, and which does not: 

 

a) impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of the above objectives; 

 

b) impose on the undertaking restrictions inconsistent with the attainment of the objectives of the 

Treaty; and 

 

c) afford such undertakings the possibility of eliminating competition in respect of a substantial 

market for the goods or services in question. 

 

5. The Commission may in considering any agreement or category thereof between undertakings, 

any decision by associations of undertakings, or any concerted practice, or category thereof take 

into account any factor which significantly affects the public interest in the Common Market 

including, but not limited to, the following: 

 

a) effect on employment; 

 

b) ability of small and medium sized businesses to be competitive;  

 

c) the ability of industries in the Common Market to compete in international markets;  

 

d) environmental protection/ sustainability considerations; and  

 

e) any other factors that bear upon public interest. 

 

6. The Commission may impose on undertakings or associations of undertakings fines of up to 

10% of annual turnover in the Common Market of each of the undertakings participating in the 

infringement of this Article. 
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Article 30  

Prohibited Practices per se 

 

1. Undertakings involved in rival or potentially rival activities in the market are prohibited from 

engaging in the practices appearing in paragraph 3 of this Article provided that this paragraph shall 

not apply where undertakings are dealing with each other in the context of a common entity wherein 

they are under common control or where they are otherwise considered as a single economic unit.  

 

2. This Article applies to formal, informal, written and unwritten agreements, whether or not legally 

binding. 

   

3. For the purpose of paragraph 1, the following are prohibited per se:  

 

a) agreements fixing prices 

 

b) collusive tendering and bid-rigging; 

 

c) market or customer allocation agreements; 

 

d) allocation by quota as to sales and production; 

 

e) collective action to enforce arrangements; 

 

f) concerted refusals to supply goods or services to a potential purchaser, or to purchase goods 

or services from a potential supplier;  

 

g) collective denials of access to an arrangement or association which is crucial to competition;  

 

h) absolute territorial protection; 

 

i) passive sales; and 

 

j) minimum resale price maintenance 

 

4. The Commission may impose on undertakings or associations of undertakings fines of up to 10% 

of annual turnoverin the Common Market of each of the undertakings participating in the 

infringement of this Article. 

 

 

Article 31  

 

Determination of a Dominant Position 

  

1. In determining whether an undertaking is in a dominant position, consideration shall be given 

to the following among others: 
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a) relevant market defined in terms of the product and the geographic context; 

 

b) level of actual or potential competition in terms of number and size of competitors, production 

capacity and product demand; 

 

c) barriers to entry, expansion and exit   

 

d) history of competition and rivalry between competitors in the sector of activity. 

 

e) In case of digital markets, data quantity, accessibility and control, and network effects.  

 

2. Undertakings that hold a market share of at least 30 per cent in the relevant market shall be 

presumed to be dominant. 

 

 

Article 32  

 

Abuse of a Dominant Position  

 

Any abuse by one or more undertakings of a dominant position or position of collective dominance 

within the Common Market, or in a substantial part of it, shall be prohibited as incompatible with the 

Common Market if it among others: 

 

a) restricts, or is likely to restrict, the entry of any undertaking into a relevant market; 

 

b) prevents or deters, or is likely to prevent or deter, any undertaking from engaging in competition 

in a relevant market; 

 

c) eliminates or removes, or is likely to eliminate or remove, any undertaking from a relevant 

market; 

 

d) directly or indirectly imposes unfair purchase or selling prices or other restrictive practices; 

 

e) limits the production of goods or services; 

 

f) as a party to an agreement makes the conclusion of such agreement subject to acceptance by 

another party of supplementary obligations which, by their nature or according to commercial 

usage, have no connection with the subject of the agreement;  

 

g) engages in any conduct that results in the exploitation of its customers or suppliers, so as to 

frustrate the benefits expected from the establishment of the Common Market; or 

 

h) applying dissimilar conditions to equivalent transactions with other trading parties thereby 

placing them at a competitive disadvantage.   
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Article 33  

 

Abuse of economic dependence 

 

1. Economic dependence is deemed to exist where one person to a transaction is in a position of 

relative strength to another. 

 

2. Abuse of economic dependence arises where one person that is in a position of relative 

strength to another abuses such position.   

 

3. Determination of abuse of economic dependence does not require a dominant position in any 

market.  

 

4. The determination of economic dependence may, among others, be based on: 

 

a) the market share of the undertaking in the Market; 

 

b) the relative strength of the undertaking; 

 

c) the existence or not of alternative solutions; 

 

d) the factors that led to the situation of dependence. 

 

5. It shall be prohibited for an undertaking, a group of undertakings, undertakings designated as 

gatekeepers, to abuse the relative position of economic dependence if the conduct 

substantially affects competition in the Common Market.  

 

Article 34  

 

Application for Authorisation 

 

1. The Commission may, upon application by or on behalf of an undertaking, grant an 

authorisation to the undertaking to enter and/or give effect to agreements even if they are anti-

competitive if the Commission determines that benefits arising from the agreements outweigh 

the anti-competitive effects.  

 

2. While the authorisation remains in force, no party to the agreement will be in breach of the 

applicable Articles of these Regulations by entering and giving effect to it.  

 

3.  The Commission may, in considering the application for authorisation, take into account the 

following; 

 

a) Whether the agreement contributes to improving the production or distribution of goods or 

to promoting technical or economic progress, while allowing consumers a fair share of the 

resulting benefit,  
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b) Whether the agreement does not impose on the undertakings concerned restrictions which 

are not indispensable to the attainment of the above objectives. 

 

c) Whether the agreement does not impose on the undertakings concerned restrictions 

inconsistent with the attainment of the objectives of the Treaty. 

 

d) Whether the agreement does not afford such undertakings the possibility of eliminating 

competition in respect of a substantial market for the goods or services in question.  

 

e) Whether the agreement significantly affects public interest in the Common Market having 

regard to: 

 

i. effect on employment; 

ii. ability of small and medium sized businesses to be competitive;  

iii. the ability of industries in the Common Market to compete in international 

markets;  

iv. environmental protection/ sustainability considerations; and  

v. Any other factors that bear upon public interest. 

 

4. The Commission’s decision to grant the authorization shall not be construed to mean that 

conduct of such nature is exempted under the Regulations. 

 

5. Such application shall be made in the prescribed form and manner and shall be accompanied 

by the prescribed fee. 

 

6. The Commission may require any undertaking to notify any agreement, if it appears that it is 

likely to have the object or effect of preventing, restricting, or distorting competition within the 

Common Market or a substantial part of it provided that no fee is payable for such notification. 

 

7. Undertakings which fail to comply with the provisions of sub-article 6 above shall be deemed 

to be in breach of these Regulations and shall be liable to a fine  not exceeding 10% of their 

annual turnover in the Common Market. 

  

Article 35 

Leniency 

 

1. The Commission shall have the power to grant leniency in respect of practices prohibited under 

Article 30.  

 

2. The Commission shall implement a leniency programme where an undertaking that voluntarily 

discloses the existence of an agreement, decision or concerted practice that is prohibited under 

these Regulations and fully cooperates with the Commission in the investigation, may receive  

immunity from all or part of an administrative penalty that would otherwise be imposed under 

these Regulations. 
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3. The Commission shall develop Guidelines for the implementation of the leniency programme.  

 

4. A decision rendered by the Commission with respect to a leniency application shall be binding 

on Undertakings, governments of Member States and State Courts. 

 

5. The Commission shall not permit nor avail any information or evidence relating to the grant of 

a leniency application. 

 

  

CHAPTER FOUR  

 

MERGERS AND ACQUISITIONS 

 

Article 36 

  

Merger Control 

 

1. For the purpose of these Regulations, “merger” means the direct or indirect acquisition or 

establishment of control, or a change in control held, on a lasting basis, or ability to materially 

influence decisions, by one or more undertakings in the whole or part of one or more other 

undertakings whether that control is achieved as a result of: 

 

a) the purchase of shares or assets of a competitor, supplier, customer or other undertaking; 

 

b) the lease of assets of a competitor, supplier, customer or other undertaking; 

 

c) the amalgamation or combination with a competitor, supplier, customer or other undertaking;  

 

d) The creation of a joint venture that performs on a long-lasting basis, all the functions of an 

autonomous economic entity; or 

 

e) any means other than as specified in sub-paragraphs above. 

 

2. A merger shall not be deemed to arise where control is acquired by an office holder according to 

the law of a Member State relating to liquidation, winding up, insolvency, cessation of payment, 

composition or analogous   proceedings. 

 

3. Control is construed as being constituted by rights, contracts or any other means which, either 

separately or in combination, and having regard to the considerations of fact or law involved, confer 

the possibility of exercising decisive influence on the undertaking or asset concerned, including, 

but not limited to, the following considerations: 

 

a) determination of the majority of the votes that may be cast at a general meeting of the 

undertaking;  
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b) the ability to appoint or veto the appointment of the majority of directors and senior 

management;  

 

c) the ability to determine or veto the determination of the strategic commercial policy of the 

undertaking, or strategic use of the asset concerned; or 

 

d) has the ability to influence the policy of the undertaking in a manner comparable to a person 

who, in ordinary commercial practice, can exercise an element of control referred to in 

paragraphs (a) to (c). 

 

4. A proposed merger shall be a “notifiable merger” if all of the following conditions are met; 

  

a) both the acquiring firm and target firm or either the acquiring firm or target firm operate in two 

or more Member States;  

 

b) the combined annual turnover or value of assets, whichever is higher, in the Common Market 

of all parties to the merger meets or exceeds the applicable prescribed threshold; and 

 

c) the annual turnover or value of assets in the Common Market, whichever is higher, of each of 

at least one acquiring party and one target party meets or exceeds the prescribed threshold;  

 

unless each of the parties to the merger achieves or holds more than the prescribed percentage 

of its annual turnover or value of assets in the Common Market within one and the same 

Member State.  

 

5. A proposed Joint Venture shall be notifiable if all of the following conditions are met; 

  

a) The Joint Venture is intended to operate in two or more Member States. 

 

b) At least one of the parents to the Joint Venture operates in one or more Member States;  

 

c) the combined annual turnover or value of assets, whichever is higher, in the Common Market 

of all parties to the Joint Venture meets or exceeds the prescribed thresholds;  

 

6. Parties to a merger involving digital platforms or markets shall notify the Commission of their 

merger where:  

 

a) at least one of the parties to the merger has operations in at least two Member States; and  

 

b) the merger meets the prescribed transaction value.   

 

7. The Board shall, subject to approval by Council, prescribe: 

 

a) a threshold of combined annual turnover or assets in the Common Market, a  threshold of 

transaction value in relation to specific industries. 
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b) a method for the calculation of annual turnover and assets and transaction value. 

 

8. For the purposes of this Article: 

 

a) “notifiable merger” means a merger or proposed merger with a regional dimension with a value 

at or above the threshold prescribed in terms of paragraph 7 above; 

 

b) “non-notifiable merger” means a merger or proposed merger with a value below the threshold 

prescribed in terms of paragraph 7 above. 

 

9. The Commission may require parties to a non-notifiable merger to notify the merger to the 

Commission, in the prescribed form and manner, if it appears to the Commission that the merger 

is likely to substantially prevent or lessen competition.  

 

10. For the consideration of a non-notifiable merger, the Commission may, by notice in writing served 

on any undertaking, require the undertaking to supply it within a specified period specific 

information, and the undertaking on which such notice is served shall comply with it. 

 

 

Article 37 

 

Notification of a Proposed Merger 

 

1. A notifiable merger as defined in the preceding Article shall be notified to the Commission prior to 

its implementation.  

 

2. No person shall implement a proposed merger to which these Regulations apply, unless the 

proposed merger is approved by the Commission. 

 

3. No merger carried out in the absence of authorisation from the Commission, shall have any legal 

effect, no obligation imposed on the participating parties by any agreement in respect of the merger 

shall be legally enforceable and all business transactions shall be declared null and void ab initio. 

 

4. Any merger  implemented without the approval of the Commission may be revoked. 

 

5. Notification in terms of paragraph 1 shall be made in such form and manner as may be prescribed 

and shall be accompanied by the prescribed fee and such information and particulars as may be 

prescribed or as the Commission may reasonably require. 

 

 

Article 38  

 

Merger Implemented without approval of the Commission 
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1. Where the Commission, upon its own initiative or upon receipt of information from any person, 

has reasonable grounds to believe that a merger has been or is being implemented without 

approval, it shall commence an investigation. 

 

2. Any person who believes that a merger has been implemented without the approval of the 

Commission may inform the Commission in writing and should disclose sufficient information 

for the Commission to make a preliminary assessment whether it should proceed with an 

investigation.   

 

3. An investigation conducted by the Commission under this rule may include: 

 

a) a specific request for information from any undertaking or groups of undertakings;  

 

b) an invitation to provide information on any specific matter, event or business agreement or 

transaction; 

 

c) a request for written explanations or otherwise as required for the purposes of the issue at 

hand; 

 

d) the issuing of summons to a person to supply information, documents or evidence or to 

appear before the Commission; or  

 

e) an inspection of a locus or site.  

 

4. Where the Commission establishes that there is a contravention of Article 37 (2) of the 

Regulations, the parties shall:  

 

a) be provided the opportunity to be heard before the Commission makes a determination on 

applicable sanctions; and  

 

b) subsequently regularize the merger in accordance with the provisions of Article 37 (4) upon 

payment of the fine imposed by the Commission.  

 

5. In determining if a merger has been implemented without approval, the Commission may 

consider whether: 

 

a) there has been an actual integration of the [whole or part of the business] of the merging 

parties, including, but not limited to, the integration of infrastructure, information systems, 

corporate identity or marketing efforts; 

 

b) there has been movement/ termination/hiring of employees in either target firm(s) or the 

acquiring firm(s) related to the merger; 

 

c) the acquiring firm(s) has influence or control on any competitive aspect of the target 

undertaking’s business; or 

 



 

35 
 

d) there has been an exchange of strategic information between the merging parties for purposes 

other than valuation or on a need-to-know basis during due diligence or in ways compromising 

the strategic independence of each of the parties to the merger. 

 

6. The Commission in addition to the sanction under Article 37(3) may impose a penalty if the 

parties to a merger fail to give notice in accordance with Article 37 (1) and 37 (4) or implement 

the merger in contravention of Article 37 (2).  

 

7. A penalty imposed in terms of paragraph 6 may not exceed ten per centum of either or both of 

the merging parties’ annual turnover in the Common Market as reflected in the latest audited 

accounts of any party concerned. 

 

8. When determining an appropriate penalty, the Commission shall consider any of the following 

factors: 

 

a) the nature, duration, gravity and extent of the contravention; 

 

b) any loss or damage suffered as a result of the contravention; 

 

c) the behaviour of the parties concerned; 

 

d) the market circumstances in which the contravention took place; 

 

e) the level of benefits derived from the contravention; 

 

f) the degree to which the parties have co-operated with the Commission; and 

 

g) whether the parties have previously been found in contravention othese Regulations in the 

Common Market. 

 

9. Civil proceedings for the recovery of any penalty imposed in terms of paragraph 6 may be 

brought against the party or parties concerned by the Commission. 

 

 

Article 39  

 

Merger Proceedings 

 

1. The Commission shall examine a merger as soon as the notification is received and must make 

a decision on the notification within 120 days after receiving the notification provided that if the 

notification is incomplete, the examination period begins on the day following receipt of 

complete information. 

 

2. Where the Commission sends a request for information necessary for its examination of the 

merger, and the parties do not respond with the time limits, the Commission shall stop the clock 

until the information is provided. 
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3. If, prior to the expiry of the 120-day period provided for in paragraph 1, the Commission has 

decided that a longer period is necessary, it shall so inform the parties and seek extension from 

the Committee Responsible for Determinations.  

 

4. The number of extensions sought shall not be limited provided that they do not cumulatively 

exceed 90 days. 

 

5. The Commission may implement a simplified procedure to fast track the review of notifiable 

mergers that do not raise significant competition or public interest concerns. 

 

6. The Commission shall issue Guidelines with regard to mergers that shall qualify to be assessed 

under the procedures specified in paragraph (5) above. 

 

7. Before embarking on an assessment in terms of these Regulations, the Commission shall take 

all reasonable steps to notify the competent authorities in the relevant Member States. The 

notice shall include: 

 

a) the nature of the proposed merger; 

 

b) all information pertaining to the activities of the merging parties in the relevant Member 

States; 

 

c) For avoidance of doubt, information referred to in sub-paragraph (b) above shall include 

information submitted as confidential by the parties; 

 

d)  The Commission shall only share with competent authorities information submitted as 

confidential where such competent authorities have provisions safeguarding confidentiality 

under their respective laws; and 

 

e) The information provided to the competent authorities of the Member States shall be used 

solely for the purpose of assessment of the merger.  

 

8. In addition to the Notice referred to subparagraph (2) the Commission shall publish the Notice 

of merger on its website or any other media calling upon any interested persons who wish to 

submit written representations to the Commission in regard to the subject matter of the 

proposed inquiry. 

 

 

Article 40  

 

Referral Request by Member States 

 

1. A Member State having received notice of a merger from the Commission, may within 21 days 

of receiving such notice request the Commission to refer the merger for consideration under 

the Member State’s national competition law.  
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2. Where a Member State requests for referral under paragraph 1, it shall demonstrate to the 

Commission through a reasoned submission that the merger if carried out is likely to 

disproportionately reduce competition to a material extent in the Member State or any part of 

the Member State. 

 

3. The Commission shall consider the request referred to in paragraph 10 and shall inform the 

concerned Member State in writing within 21 days of the receipt of the request that: 

 

a) the Commission will deal with the case itself in order to maintain or restore effective 

competition on the market concerned and the region as a whole; or 

 

b) the whole or part of the case will be referred to the competent authorities of the Member 

State concerned with a view to the application of that Member State’s national competition 

law. 

 

Article 41  

Referral by the Commission 

 

1. The Commission may, within 21 days of a notified merger, initiate a referral of the whole or part 

of the merger to the competent authorities of a Member State. 

 

2. Where the Commission initiate referral under sub paragraph 1, it shall demonstrate to the 

competent authority of the Member State, through a reasoned submission that the merger if 

carried out is likely to disproportionately reduce competition to a material extent in the Member 

State or any part of it. 

 

3. The competent authority of the Member State shall consider the request referred to in 

paragraph 1 and shall inform the Commission in writing within 21 days of the receipt of the 

request that it will assess the merger with a view to maintain or restore effective competition 

on the market concerned applying the Member State’s national competition law. 

 

Article 42  

 

Consideration of a Merger 

 

1. Whenever called upon to consider a merger, the Commission shall determine whether or not the 

merger is likely to: 

 

a) substantially prevent or lessen competition by assessing the factors set out in paragraph 

4; and 

 

b) significantly affects public interest in the Common Market by assessing the factors set out 

in sub paragraph 5. 
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2. Where it appears that the merger is likely to substantially prevent or lesson competition or 

significantly affects public interest, the Commission shall then determine whether the merger is 

likely to result in any technological efficiency or other pro-competitive gain which shall be greater 

than, and offset the effects of, any prevention or lessening of competition that may result or is likely 

to result from the merger and would not likely be obtained if the merger is prevented; 

 

3. In considering the merger, the Commission shall place a greater weight on the substantial 

lessening or prevention of competition test relative to the public interest test.  

 

4. When determining whether the merger would have the effect, or be likely to have the effect, of 

substantially lessening competition in the market, the Commission shall take into account factors, 

including but not limited to: 

 

a) the actual and potential level of import competition in the market; 

 

b) the ease of entry into the market, including tariff and regulatory barriers; 

 

c) the level, trends of concentration and history of collusion in the market; 

 

d) the degree of countervailing power in the market; 

 

e) the likelihood that the acquisition would result in the merged parties having market power or 

strengthening their dominant position; 

 

f) the dynamic characteristics of the market including growth, innovation, innovation incentives 

and product differentiation; 

 

g) the nature and extent of vertical integration in the market; 

 

h) whether the business or part of the business of a party to the merger or proposed merger has 

failed or likely to fail;  

 

i) whether the merger will result in the removal of efficient competition; and 

 

j) the extent of ancillary restrictions including non-compete and non-solicitation restrictions. 

 

5. The Commission may in considering a proposed merger take into account any factor which 

significantly affects public interest in the Common Market, including: 

 

a) effect on employment; 

 

b) ability of small and medium sized businesses to be competitive;  

 

c) the ability of industries in the Common Market to compete in international markets;  

 

d) environmental protection/ sustainability considerations; and. 
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e) innovation considerations.  

  

6. The Commission shall develop Public Interest Guidelines. 

 

7. Where, during the assessment, the Executive Director believes that a merger is more likely than 

not to substantially lessen competition or significantly affect public interest, he or she  shall issue 

a Statement of Concerns to the merging parties expressing the concerns identified. 

 

8. The merging parties shall be afforded an opportunity to respond to the Statement of Concerns, 

within a specified period. 

 

9. Following consideration of the parties’ submissions, the Executive Director shall finalise the  

assessment and shall submit  the findings to the Committee Responsible for Determinations. 

 

10. Where parties do not make representations to the Statement of Concerns within the specified 

period, the Executive Director shall proceed to finalise the assessment and shall submit  the 

findings to the Committee Responsible for Determinations.  

 

Article 43  

 

Orders of the Commission in Merger Review  

 

1. If the Commission is satisfied that a proposed merger is not likely to substantially prevent or 

lessen competition, the Commission shall approve the merger.  

 

2. If the Commission is satisfied, that a proposed merger is likely to substantially prevent or lessen 

competition, the Commission may: 

 

a) Prohibit the merger; 

 

b) Approve the merger subject to conditions or commitments  

 

c) declaring the merger unlawful, except to such extent and in such circumstance as may be 

provided by or under the order; 

 

d) prohibiting or restricting the acquisition by any person named in the order of the whole or 

part of an undertaking or the assets of an undertaking, or the doing by that person of 

anything which will or may result in such an acquisition if the acquisition is likely, in the 

Commission’s opinion, to lead to a merger; 

 

e) requiring any person to take steps to secure the dissolution of any organisation, whether 

corporate or unincorporated, or the termination of any association where the Commission 

is satisfied that the person is concerned in or is a party to a merger; 
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f) requiring that if any merger takes place, any party thereto who is named in the order shall 

observe such prohibitions or restrictions in regard to the manner in which he carries on 

business as are specified in the order; 

 

g) generally making such provisions as, in the opinion of the Commission, are reasonably 

necessary to terminate or prevent the merger or alleviate its effects. 

 

3. An order made in respect of a merger may provide for any of the following matters: 

 

a) the transfer or vesting of property, rights, liabilities or obligations; 

 

b) the adjustment of contracts, whether by their discharge or the reduction of any liability or 

obligation or otherwise; 

 

c) the creation, allotment, surrender or cancellation of any shares, stocks or securities; 

 

d) the formation or winding up of any undertaking or the amendment of the memorandum or 

articles of association or any other instrument regulating the business of any undertaking. 

 

4. An order shall be in writing and served on every person named therein: 

 

Provided that, if the order applies to persons generally or if, in the Commission’s opinion, it is 

impractical to serve it individually on all the persons to whom it applies, the Commission shall 

take all reasonable steps to appropriately inform the concerned Member States. 

 

5. Before making an order under this Article, the Commission shall ensure that every person 

affected thereby is informed of the general content of the order it proposes to make and is 

given an adequate opportunity to make representations in the matter: 

 

Provided that, if the proposed order will apply to persons generally or if, in the Commission’s 

opinion, it is impractical to notify its terms to all the persons to whom it will apply, the 

Commission shall cause the general content of the proposed order to be published in the 

manner as the Commission considers will bring it to the attention of the persons to whom it will 

apply. 

 

6. The Commission may, within a period of five years of issuance of the order, amend or revoke 

such order issued pursuant to Sub paragraph (a) and (b) of Article 43 (2) where: 

 

a) the parties to the merger submitted materially incorrect or misleading information in support 

of the merger; or 

 

b) a party to the merger fails to comply with any condition of an approval of the merger. 

 

7. The Commission shall, where it proposes to revoke an approved merger under subsection (1), 

give notice, in writing, of the proposed action to every party to the merger, and to any other 

person who is likely to have an interest in the matter, and call upon such party or person to 
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submit to the Commission, within thirty days of the receipt of the notice, any representations 

which they may wish to make on the proposed revocation. 

 

8. Notwithstanding subparagraphs (6) and (7), the Commission may impose a fine of up to ten 

percent of the annual turnover of the concerned undertaking(s) in the Common Market. 

 

9. Any person aggrieved by the decision of the Commission, may appeal to the Board of 

Commissioners as prescribed by the Regulations. 

 

10. Any person who fails to comply with an order made pursuant to this Chapter commits an 

offence and is liable to a fine not exceeding ten percent of its annual turnover in the Common 

Market in the year preceding the merger.  

 

11. In addition to the fines above, where the Commission has established that there has been a 

breach under this part, it may give the relevant person such directions as it considers 

appropriate to bring the breach to an end.  

 

12. A decision under paragraph (11) may, in particular – 

 

a) require the person to take all such action as it may be necessary to nullify the merger; 

b) impose on the person a condition as to the manner in which the person conducts business; 

or 

c) require the person to sell or otherwise dispose of any part of the person’s assets or 

business. 

Article 44  

 

Exclusive jurisdiction of the Commission in merger review  

 

1. The Commission shall have exclusive jurisdiction on mergers which have a regional dimension 

within the meaning of Article 36 (4), (5) and (6) of the Regulations.  

 

2. It shall be contrary to the spirit of the Regulations and the COMESA Treaty for Member States 

to call for the notification of such mergers at national level.   

 

 

Article 45  

Powers of the Commission in Merger Proceedings  

1. For the consideration of a merger under this Part, the Commission may use any of the 

investigative powers conferred to it under these Regulations. 

 

2. Where the Commission believes that, for the purpose of Article 39 (7) or Article 39 (8) or for 

the consideration of a merger under this Part, further information is required, it may, by notice 

in writing direct any person to supply the required information. 
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3. A notice under sub paragraph (2) shall state the legal basis and the purpose for the 

requirement, specify what information is required; fix the time limit within which the information 

is to be provided.  

 

4. A person who fails to comply with the notice shall be deemed to have breached the Regulations 

and shall be liable to a fine as provided for under these Regulations or prescribed under the 

Rules.   

 

Article 46  

 

Abandonment of Merger 

  

1. The acquiring firm may notify the Commission in writing that it has abandoned the intended 

merger transaction and has no intention to implement it. 

 

2. Upon the filing of the merger abandonment notice: 

 

 

a)  the parties to the merger will remain in the same position as if the merger had never 

been notified. 

 

b) the merger notification fee paid in respect of that merger shall not be refunded. 

 

c) the Commission will write to all affected Member States and publish a notice notifying 

the stakeholders of the abandonment of the merger. 

 

 

 CHAPTER FIVE 

 

UNFAIR TRADE PRACTICES 

 

Article 47  

 

Consumer Rights 

 

1. The Commission recognises that consumers have the general basic rights to access essential 

goods and services such as food, clothing, shelter, healthcare, education and utilities. 

 

2. Notwithstanding the generality of subparagraph 1 above, the consumers shall have the following 

rights:  

 

a) Right to Safety: which is the right to be protected against products, production processes and 

services that are hazardous to health or life; 

 

b) Right to information: which is the right to be provided with complete and accurate information 

relating to product and services to enable the consumer to make informed choices; 
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c) Right to freedom of choice: which is the right to select freely a good or service of quality at 

competitive prices; 

 

d) Right to be heard: which is the right to complain and be heard in case a consumer right is 

violated and to be represented in the making and execution of government policy, and in the 

development of products and services; 

 

e) Right of Redress: which is the right to a fair settlement or compensation in case of a violation 

of a consumer right; 

 

f) Right to live in a healthy environment: which is the right to live in an environment free of 

hazards and threats to life; 

 

g) Right to privacy: which is the right to protect privacy and confidentiality of the consumer in the 

purchase and usage of goods and services; 

 

h) Right to equality in the market: which is the right to equal treatment by the supplier in the 

purchase of goods or services; 

 

i) Right to fair and honest dealing: which is the right to protection from unfair tactics or any 

other similar conduct by the supplier; and 

 

j) Any other rights that are internationally recognised.  

 

3. A person shall not deny a consumer any of the rights provided for under these Regulations 

including the rights specified in the Schedule to these Regulations. 

 

4. In ensuring that these rights are safeguarded, the following unfair trade practices as provided in 

this Chapter shall be prohibited. 

 

Article 48  

 

False or Misleading Representation 

 

A person shall not, in trade or commerce, in connection with the supply or possible supply of goods or 

services or in connection with the promotion by any means of the supply or use of goods or services: 

 

a) falsely represent that goods are of a particular standard, quantity, quality, value, grade, design, 

composition, style or model or have had a particular history or particular previous use; 

 

b) falsely represent that services are of a particular standard, quality, value, grade or design; 

 

c) falsely represent that goods are new; 

 

d) falsely represent that a particular person has agreed to acquire goods or services; 
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e) falsely represent that goods or services have sponsorship, approval, performance 

characteristics, accessories, uses or benefits; 

 

f) falsely represent that a  person has  sponsorship, approval or affiliation; 

 

g) make a false or misleading representation with respect to the price of goods or services; 

 

h) make a false or misleading representation disparaging the goods, services or trades of another 

person; 

 

i) make a false or misleading representation concerning the availability of a good or service; 

 

j) make a false or misleading representation concerning the availability of facilities for the repair 

of goods or of spare parts;  

 

k) make a false or misleading representation concerning the place of origin of goods; 

 

l) make a false or misleading representation concerning the need for any goods or services;  

 

m) make a false or misleading representation concerning the existence, exclusion or effect of any 

condition, warranty, guarantee, right or remedy;  

 

n) Omit, hide or fail to conspicuously display material information necessary to enable a consumer 

to make an informed decision or engage with the consumer in a manner that qualifies as a dark 

pattern; or 

 

o) Any other form of false or misleading information to consumers. 

 

Article 49  

 

Unconscionable Conduct in Consumer Transactions 

 

1. A person shall not, in trade or commerce, in connection with the supply or possible supply of goods 

or services to a consumer, engage in conduct that is, in all circumstances, unconscionable. 

 

2. Without in any way limiting the matters to which the Commission may have regard for the purpose 

of determining whether a person has contravened paragraph 1 in connection with the supply or 

possible supply of goods or services the Commission may have regard to: 

 

a) the relative strengths of the bargaining positions of the person and the consumer; 

 

b) whether, as a result of conduct engaged in by the person, the consumer was required to comply 

with conditions that were not reasonably necessary for the protection of the legitimate interests 

of the person; 
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c) whether the consumer was able to understand any documents relating to the supply or possible 

supply of the goods or services; 

 

d) whether any undue influence or pressure was exerted on, or any unfair, coercive, abusive, 

exploitative and deceptive means,  were used against the consumer, ; and 

 

e) the amount for which, and the circumstances under which, the consumer could have acquired 

identical or equivalent goods or services from another supplier. 

 

3. For the purpose of determining whether a person has contravened paragraph 1 in connection with 

the supply or possible supply of goods or services to a consumer, the Commission shall not have 

regard to any circumstances that were not reasonably foreseeable at the time of the alleged 

contravention 

 

4. A reference in this paragraph to goods or services is a reference to goods or services of a kind 

ordinarily acquired for personal, domestic or household use or consumption. 

 

5. A reference in this paragraph to the supply or possible supply of goods does not include a reference 

to the supply or possible supply of goods for the purpose of resupply or for the purpose of using 

them up or transforming them in trade or commerce. 

 

Article 50  

 

Unconscionable Conduct in Business Transactions 

 

1. A person shall not, in trade or commerce, in connection with: 

 

a) the supply or possible supply of goods or services to a person; or 

 

b) the acquisition or possible acquisition of goods or services from a person; 

 

engage in conduct that is, in all circumstances, unconscionable. 

 

2. Without in any way limiting the matters to which the Commission may have regard for the purpose 

of determining whether a person has contravened paragraph 1 in connection with the supply or 

possible supply of goods or services to a business consumer, the Commission may have regard 

to: 

 

a) the relative strengths of the bargaining positions of the person and the business consumer; 

 

b) whether, as a result of conduct engaged in by the person, the business consumer was required 

to comply with conditions that were not reasonably necessary for the protection of legitimate 

interests of the person; 

 

c) whether the business consumer was able to understand any documents relating to the supply 

or possible supply of the goods or services; 
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d) whether any undue influence or pressure was exerted on, or any unfair, coercive, abusive, 

exploitative and deceptive means, means were used against the business consumer;  

 

e) the amount for which, and the circumstances under which, the business consumer could have 

acquired identical or equivalent goods or services from another person ; 

 

f) the extent to which the person applied dissimilar conditions to equivalent transactions with 

other business consumers; 

 

g) the requirements of any industry code, if the business consumer acted on the reasonable belief 

that the supplier would comply with that code; 

 

h) the extent to which the person unreasonably failed to disclose to the business consumer: 

 

i. any intended conduct of the person that might affect the interests of the business 

consumer; and 

 

ii. any risks to the business consumer arising from the person’s intended conduct (being 

risks that the person should have foreseen would not be apparent to the business 

consumer); and 

 

i) the extent to which the person was willing to negotiate the terms and conditions of any contract 

for supply of the goods or services with the business consumer. 

 

Article 51  

 

Unfair consumer contract terms 

 

1. In a contract between a person and a consumer, the contract or a term of the contract shall be 

regarded as unfair if it causes a significant imbalance in the rights and obligations arising under 

the contract, to the detriment of the consumer including the following: 

 

a) imposing any penalty on the consumer, for the breach of contract thereof which is wholly 

disproportionate to the loss occurred due to such breach to the other party to the contract;  

 

b) refusing to accept early repayment of debts on payment of applicable penalty;  

 

c) requiring manifestly excessive security deposits to be given by a consumer for the 

performance of contractual obligations;  

 

d) entitling  the person to terminate such contract unilaterally, without reasonable cause;  

 

e) permitting or has the effect of permitting  the person to assign the contract to the detriment of 

the consumer, without his/her consent;  
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f) imposing on the consumer any unreasonable charge, obligation or condition which puts such 

consumer at a disadvantage. 

 

2. An unfair contract or an unfair term of a contract between a consumer and  a person shall not be 

binding. 

 

3. Notwithstanding subsection (2), a contract shall bind the parties if it is capable of being enforced 

without the unfair term. 

 

Article 52  

 

Unsafe Goods and Services 

 

1. A person shall not, in trade or commerce, supply goods or services that are intended to be used, 

or are of a kind likely to be used, by a consumer if the goods or services are of a kind: 

 

a) in respect of which there is a recognised consumer product safety standard and which do not 

comply with that standard;  

 

b) in respect of which there is an applicable consumer product safety standard and which do not 

comply with that standard;  

 

c) in respect of which there is in force a notice declaring the goods or services to be unsafe;   

 

d) in respect of which there is in force a notice imposing a permanent ban on the goods or 

services;  

 

e) which causes significant harm to the environment thereby endangering consumers health and 

safety; or 

 

f) that causes or is likely to cause loss or damage to a person by reason of a defect in, or 

dangerous characteristics of, the goods or by reason of not having particular information in 

relation to the goods or services. 

 

2. For purposes of this subparagraph, the safety of the good or service shall be assessed by taking 

into account the following elements where they exist, in particular:  

 

a) applicable regional or international standards adopted by the affected Member States;  

 

b) recognised regional or international standards adopted by the affected Member States;  

 

c) the national standards in common among the Member States affected or likely to be affected;  

 

d) a notice in place by two or more Member States declaring the goods or service to be unsafe;  

 

e) product safety codes of good practice in force in the sector concerned;  
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f) the state of the art and technology; or 

 

g) reasonable consumer expectations concerning safety.  

 

3. A person shall not supply goods within or into the Common Market which have been prohibited in 

paragraph 1 unless the goods stipulated in the notice in paragraph 1 have been declared to no 

longer be unsafe or the ban has been lifted.  

 

4.  For the purposes of these Regulations, a consumer shall be deemed to have suffered loss or 

damage by the supply of goods, where: 

 

a) the goods do not comply with a recognised consumer product safety standard or contravenes 

a notice in place; 

 

b) goods do not comply with an applicable consumer product safety standard or contravenes a 

notice in place; 

 

c) a consumer suffers loss or damage by reason of a defect in, or a dangerous characteristic of, 

the goods or by reason of not having particular information in relation to the goods; or 

 

d)  a consumer would not have suffered the loss or damage if the goods had complied with that 

standard. 

 

Article 53  

 

Product Information Standards 

 

1. A person shall not, in trade or commerce, supply goods which do not comply with a recognised 

or applicable consumer product information standard. 

 

2. The Commission shall  recognise a consumer product information standard which includes, 

but not limited to, the following requirements: 

 

a) the disclosure of information relating to the performance, composition, contents, methods of 

manufacture or processing, design, construction, finish or packaging of the goods;  

 

b) the form and manner in which that information is to be disclosed on or with the goods; and 

 

c) are reasonably necessary to give persons using the goods information as to the quantity, 

quality, nature or value of the goods. 

 

3. For purposes of this subparagraph, the compliance with the consumer product information 

standard shall be assessed by taking into account the following elements where they exist, in 

particular:  
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a) applicable regional or international standards adopted by the affected Member States;  

 

b) recognised regional or international standards adopted by the affected Member States;  

 

c) the national standards in common among the Member States affected or likely to be 

affected;  

 

d) the state of the art and technology; or 

 

e) reasonable consumer expectations concerning product information standards.  

 

4. For the purposes of these Regulations, a consumer shall be deemed, to have suffered loss or 

damage by the supply of goods, where; 

 

a)  the person has not complied with a recognised consumer product information standard in 

relation to the goods; 

 

b) the person has not complied with applicable consumer product information standard in relation 

to the goods; 

c)  the consumer did not have particular information in relation to the goods; and 

 

d) the consumer would not have suffered the loss or damage if the person had complied with that 

standard in relation to the goods. 

 

Article 54 

 

Product labelling 

 

1. A person shall not, in trade or commerce, supply goods in the Common Market which do not 

comply with the following labelling requirements: 

 

a) the product name; 

 

b) the ingredients used in the product; 

 

c) nutritional information; 

 

d) allergen information; 

 

e) the date of manufacture; 

 

f) date of expiry of the product, where applicable; 

 

g) batch number, where applicable; 

 

h) the manufacturer’s name; 



 

50 
 

 

i) origin of the product;  

 

j) appropriate language to suit the target consumer market; 

 

k) net quantity of contents in metric units; 

 

 

l) instructions for use; 

 

m) the physical location, telephone number and other contact details of the manufacturer; 

 

 

 

Article 55  

 

Compulsory Product Recall 

 

1. The Commission shall by appropriate notice, require the supplier to recall its products where  

it appears that: 

 

a) goods may cause injury to any person;  

 

b) goods do not comply with a recognised or applicable consumer product safety standard;  

 

c) goods are of a kind in relation to which there is in force a notice; or 

 

d) the supplier has not taken satisfactory action to prevent the goods specified in paragraphs 

(a), (b) or (c) from causing injury to any person. 

 

2. Where a supplier recalls any product from a Member State, the supplier shall also recall such 

products from all other Member States in which the product is consumed. 

 

3. Any product which is supplied in Member States and is recalled from a foreign jurisdiction shall 

also be recalled by the supplier from the Common Market. 

 

4. Where the Commission is concerned that the goods are of a kind specified in Article (1) (a), (b) 

and (c), it  shall inform the supplier of its intention to institute a compulsory product recall.  

 

5. Prior to instituting the compulsory product recall, the Commission shall afford the supplier an 

opportunity to respond within ten days to the Commission’s intention to institute a compulsory 

product recall.   

 

6. Following the receipt of the supplier’s response, the Commission may conduct a public hearing 

on the matter. 
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7. Where the Commission is satisfied that the product should be recalled, it shall by notice require 

the supplier to: 

 

a) recall the goods within a specified period; 

 

b) disclose to the public, within a specified period: 

 

i. the nature of a defect in or a dangerous characteristic of the goods; 

 

ii. the circumstances in which the use of the goods is dangerous; or 

 

iii. procedures for disposing of the goods.  

 

c) inform the public, that the supplier shall, within a specified period : 

 

i. repair the goods except where the notice identifies a dangerous characteristic of the 

goods; 

 

ii. replace the goods; or 

 

iii. refund the affected consumers the price of the goods. 

 

d) Where the supplier  is aggrieved by the decision of the Director to institute a compulsory 

product recall, they may appeal pursuant to the procedure set forth in the Regulations. 

 

e) Pending the appeal, the Commission shall impose an interim ban on the supply and sale of the 

product in the Common Market. 

 

Article 56  

 

Prohibition of supply of unsuitable and defective goods and services 

 

1. A person shall not supply a consumer with goods that are unsuitable or defective, not fit for the 

purpose for which they are normally used or for the purpose that the consumer indicated to the 

person.  

 

2. A person who contravenes subparagraph (1), shall:  

 

a) within thirty days of the supply of the goods concerned, refund the consumer the price paid 

for the goods; or  

 

b) if practicable and if the consumer so chooses, replace the goods with goods which are free 

from defect and are fit for the purpose for which they are normally used or the purpose that 

the consumer indicated to the person.  
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3. A person shall supply a service to a consumer with reasonable care and skill or within a 

reasonable time or, if a specific time was agreed, within a reasonable period around the agreed 

time.  

 

4. A person who contravenes subparagraph (3), shall:  

 

a) within thirty days of the provision of the service concerned, refund to the consumer the price 

paid for the service; or  

 

b) if practicable and if the consumer so chooses, perform the service again to a reasonable 

standard. 

 

5. A supplier is liable to compensate the consumer for loss or damage arising from the supply of 

unsuitable and defective goods and services and the consumer may recover the amount of 

compensation by action against the supplier in a court of competent jurisdiction. 

 

 

 

Article 57 

 

Injurious digital content 

 

A person shall not, in trade or commerce, supply digital content in the Common Market which has or 

is likely to have injurious or adverse effects on consumers’ health and safety, including content 

resulting in mental health complications, content which encourages self-harm. 

 

Article 58 

 

Offences and Penalty 

 

1. Any person who contravenes Articles 40 to 57 shall be deemed to have breached the 

Regulations and shall be liable to a fine not exceeding ten per cent of the person’s annual 

turnover in the relevant financial year in the Common Market. 

 

2. In addition to the penalty provided in subparagraph (1) above, the Commission may order a 

person to: 

 

a) repair the goods; 

 

b) replace the goods;  

 

c) refund the affected consumers the price of the goods; or 

 

d) any other remedy as the circumstances dictate. 
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Article 59 

 

Power of the Commission to recognise Product Safety or Information Standards 

 

1. The Commission shall recognise a particular standard, or a particular part of a standard, prepared 

or approved by an internationally recognised association or body, or such a standard or part of a 

standard with additions or variations specified in the notice, is a consumer product safety standard 

for the purpose of the Article 52 (product safety standards and unsafe goods) and is a consumer 

product information standard for purpose of Article 53  (product information standards) of these 

Regulations. 

 

2. Where a notice has been given, the standard, or the part of the standard or variations of the 

standard, as the case may be, shall be deemed to be a consumer product safety standard for the 

purpose of Article 52 and consumer product information standard for the purpose of Article 53, as 

the case may be. 

 

 

 

Article 60 

 

Unidentified Manufacturer 

 

1. If a consumer who wishes to institute action does not know who manufactured the goods, the 

consumer may serve on a supplier, or each supplier, of the goods who is known to the 

consumer a written request to provide information  identifying the manufacturer.  

 

2. If, after thirty days of the request, the manufacturer has not been identified, then each supplier 

served with the request shall be considered to have manufactured the goods. 

 

 

Article 61  

 

Defences 

 

1. Liability for a defective good shall be on the manufacturer of the final product: 

 

2. In a liability action, it is a defence if it is established that: 

 

a) the defect in the goods that is alleged to have caused the loss or damage did not exist at  time 

of supply; or 

 

b) they had that defect only because there was compliance with a mandatory standard; or 

 

Article 62 

 

Voluntary Product Recall 
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1. A person may voluntarily recall goods upon detection of a safety related hazard regarding any 

dangerous characteristic of the goods or injury resulting from the use of the said goods. 

 

2. Where a person voluntarily recalls goods, the person shall do so in the manner prescribed in the 

Rules. 

 

3. Where a person voluntarily recalls goods, the person shall upon detecting the hazard or safety 

related issue in the product, immediately inform the public: 

 

a) the nature of a defect in or a dangerous characteristic of the goods ; 

 

b) the circumstances in which the use of the goods is dangerous;  

 

c) procedures for disposing of the goods; and 

 

d) recourse available to the consumer. 

 

 

Article 63 

 

Warning Notice to the Public 

 

1. The Commission shall publish a notice in the Member States concerned containing any of the 

following: 

 

a) a statement that goods of a kind specified in the notice are under investigation to determine 

whether the goods will or may cause injury to any person; 

 

b) a warning of possible risks involved in the use of goods of a kind specified in the notice; or 

 

c) imposing an interim ban on the supply of goods or services into the Common Market where 

the Commission has reasonable grounds to believe that there is an impending danger to the 

public.  

 

2. Where an investigation referred to in paragraph 1 has been completed, the Commission shall, as 

soon as practicable, issue a notice in writing informing Member states of the results of the 

investigation and whether: 

 

a) no action is required; or 

 

b) the actions proposed to be taken in relation to the goods under investigation.  

 

3.  Where the Commission has determined that the goods or use of goods has or is likely to result in 

harm to consumers it may by notice in writing: 
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a) recall the product from the Common Market;  

 

b) impose a permanent ban on the supply of the product into the Common Market; or 

 

c) impose any other remedy.  

 

4. A notice issued under this Article shall last for a period stipulated by the Commission in the notice 

or until the Commission determines that the supplier of the goods which is subject to the notice 

has undertaken the necessary steps to ensure the safety of the goods and to prevent future 

infringements pursuant to this Article. 

 

5. The Commission may, based on information received, publish consumer alerts concerning goods 

or services that cause, or are likely to, cause loss or damage by reason of a defect or dangerous 

characteristic of the goods or services. 

 

 

 

 

CHAPTER SIX 

 

PROCEDURES OF INVESTIGATIONS AND DETERMINATIONS 

 

Article 64 

 

Initiation of an investigation 

 

The Commission may initiate an investigation into anti-competitive practices and unfair trade 

practices:  

 

a. On its own volition; or  

 

b. On receipt of a complaint  

 

Article 65 

  Investigation Procedure upon receipt of complaint 

 

1. Any person may request an investigation: 

 

a) where he/she believes that activity by an undertaking has the object, effect, or is likely 

to have the effect, of restricting competition within the Common Market or a 

substantial part of it. 

 

b) into unfair trade practices which may or are likely to affect consumers in the Common 

Market. 
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2. Requests under paragraph 1 above shall be in writing in the prescribed form for anti-

competitive business practices or in any appropriate manner for unfair trade practices and 

shall disclose sufficient information for the Commission to make a preliminary assessment 

whether it should proceed with the investigation. 

 

3. Upon receipt of a request mentioned in paragraph 1 above, the Commission shall consult 

with relevant stakeholders and shall determine on the basis of such consultations whether: 

 

a) the investigation is within the jurisdiction of the Commission; and 

 

b) the investigation is justified in all the circumstances of the case. 

 

4. The Commission may publish a notice calling for information from members of the public. 

 

5. The Commission is authorised to request any information from any person to enable it to 

make a preliminary assessment of the complaint.  

 

6. Any person who fails to comply with an information request from the Commission, shall be 

deemed to be in breach of these Regulations and shall be liable to a fine in accordance 

with Article 82. 

 

 

 

 

7. Where the Commission decides to conduct the investigation  

 

a) It shall issue a notice of investigation to the parties, in the prescribed form; 

 

b) It may publish  the commencement of the investigations to inform stakeholders and 

invite the public to make submissions with respect to the investigation.  

 

 

c) where it has reasonable grounds to believe that the issuing of a notice may materially 

prejudice its investigation, it may defer the issuing  of such notice until it  deems  

appropriate.   

 

8. Upon the completion of the investigation, where there is no breach of the Regulations, the 

Executive Director shall inform the parties and submit his or her findings to the Board for 

noting.  

 

9. Upon completion of the investigation, where the Executive Director believes that there has 

been a breach of the Regulations, the Commission shall issue a Statement of Concerns 

notifying the Respondent party of its concerns and shall afford that party an opportunity to 

defend its interests within the period specified in the Statement of Concerns. 

 

Article 66 
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Investigation Procedure on Commission’s own Volition 

 

1. The Commission shall launch an investigation: 

 

a) where it has reason to believe that activity by an undertaking has the object, effect, or is 

likely to have the effect, of restricting competition within the Common Market or a 

substantial part of it. 

 

b) into unfair trade practices which may or are likely to affect consumers in the Common 

Market. 

 

2. Where the Commission initiates an investigation, it shall: 

 

a) notify the interested parties in the prescribed form; 

 

b) where it has reasonable grounds to believe that the giving of a notice may materially 

prejudice its investigation, defer the giving of such notice until the Commission deems 

it appropriate.    

 

3. Upon the completion of the investigation, where there is no breach, the Executive Director 

shall inform parties and submit his or her findings to the Board for noting.  

 

4. Upon completion of the investigation, where the Executive Director believes that there has 

been a breach of the Regulations, the Commission shall issue a Statement of Concerns 

notifying the Respondent party of its concerns and shall afford that party an opportunity to 

defend its interests within the period specified in the Statement of Concerns. 

 

Article 67 

Procedure for representations  

1. Upon receipt of the Statement of Concerns from the Commission, the parties shall be given an 

opportunity to make their representations: 

 

a) within 60 days for anti-competitive business practices; and 

b) within 30 days for unfair trade practices. 

 

2. Upon the parties request, the Commission may grant an extension, from the expiry of the time 

period provided in sub paragraph 1 above: 

 

a) a maximum of 60 days for anti-competitive business practices; and 

 

b) a maximum of 30 days for unfair trade practices. 
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3. The Commission shall not grant any extension beyond that which is provided in sub paragraph 

2 above. 

 

4. Parties may submit written representations to the Commission upon receipt of the Statement 

of Concerns and indicate whether they require an opportunity to make oral representations to 

the Commission.  

 

5. If a party indicates that it requires an opportunity to make oral representations, the Commission 

shall—  

 

a) convene a meeting to be held at a date, time and place determined by the Commission; 

and  

 

b) give written notice of the date, time and place to:  

 

i. the person, undertaking or undertakings concerned;  

ii. any person who had lodged a complaint with the Commission concerning the conduct 

which was the subject matter of the investigation; and 

iii. any other person whose presence at the meeting is considered by the Commission to 

be desirable.  

 

c) A person to whom notice has been given of a meeting in terms of paragraph (a) above may 

be accompanied by any person, including a lawyer, whose assistance he or she may 

require at the meeting.  

d) The proceedings at a meeting shall be carried out in a manner as informal as the subject 

matter may permit.  

 

e) The Commission shall cause such record of the meeting to be kept as is sufficient to set 

out the matters raised by the persons participating in the meeting. 

 

f) The Commission may terminate the meeting if it is satisfied that a reasonable opportunity 

has been given for the expression of the views of persons participating in the meeting.  

 

6. Following consideration of the parties’ representations, if the Executive Director still believes 

that a breach of the Regulations has occurred, he or she shall: 

 

a) submit the matter to the Committee Responsible for Determination and so notify the parties; 

or 

 

b) issue a decision on matters where such powers have been delegated to, or conferred upon, 

him or her. 

 

7. Upon expiry of the period to submit representations, if the parties have not made 

representations, the Executive Director shall: 
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a) submit the matter to the Committee Responsible for Determination and so notify the parties; 

or 

 

b) issue a decision on matters where such powers have been delegated to, or conferred upon, 

him or her. 

 

Article 68 

Determinations  

 

1. The procedure for making determinations shall be as follows:  

 

a) The Executive Director shall in writing notify the Committee Responsible for 

Determinations, that he/she believes that there has been a breach of the Regulations. 

 

b) The Committee Responsible for Determinations shall convene a meeting to consider 

the matter.  

 

c) The Committee Responsible for Determinations, may require parties, including third 

parties, to appear before it to make oral or written representations, where it deems 

necessary. 

 

d) The Committee Responsible for Determinations, shall afford the parties an opportunity 

to appear before it if the parties have so requested. 

 

2. After considering the matter, the Committee Responsible for Determinations, shall make a 

determination as to whether or not the Regulations have been breached and the remedies and 

penalties to be imposed and so notify the parties.   

 

3. Any party aggrieved by the decision of the Commission has a right of appeal to the Appeals 

Panel within 60 days of the date of the decision. 

 

 

4. If the undertaking does not comply with the Commission’s decisions or orders, the Commission 

may apply to the Appeals Panel for an appropriate order. 

 

 

Article 69 

Public hearings into unfair trade practices 

The Commission may conduct public hearings in the case of unfair trade practices, where the 

circumstances permit. 

 

Article 70 

Representation before the Commission 
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Persons may elect to be represented before the Commission by a person of their choice.  

 

 

 

CHAPTER SEVEN 

APPEALS PANEL 

 

      Article 71  

Establishment of the Appeals Panel 

 

1. There is hereby established the COMESA Competition and Consumer Appeals Panel which 

shall exercise the functions conferred upon it by these Regulations.  

 

2. The Appeals Panel shall be part-time with no permanent office and, shall meet as and when 

required to consider matters before it.  

 

3. The Appeals Panel shall sit as often as necessary for the discharge of its functions and such 

sittings shall be held in a manner, at places, times and dates as it may determine.  

 

4. The Appeals Panel shall consist of: 

 

a) a chairman,  who: 

i.  shall be a qualified lawyer in a Member State;  

ii. fulfils the conditions required for the holding of high judicial office in any r 

Member State;   

iii. is a jurist of recognised competence with not less than ten years’ relevant 

experience 

iv. Not barred from practising law in any Member State. 

 ;  

 

b) A vice chairperson who shall be an economist with not less than ten years’ relevant 

experience; 

 

c) not less than four and not more than six other members, appointed by the Council with not 

less than five years’ experience and knowledge, in matters relevant to these Regulations.  

 

d) At least one of the appointed members in paragraph (b) above shall have experience in 

adjudication. 

 

5. A member of the Appeals Panel shall hold office for a period not exceeding five  years. 

 

6. The Chairman and members of the Appeals Panel shall be immune from legal process in 

respect of words spoken or written and all acts performed by them in their official capacity; 

 

7. The office of a member of the Appeals Panel shall become vacant for the following reasons: 
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a) Upon resignation; 

 

b) Upon his/her death; 

 

c) If the member is absent without reasonable excuse from three consecutive sittings of the 

Appeals Panel of which there has been due Notice; 

 

d) If the member is absent even with reasonable excuse from 6 consecutive sittings of the 

Appeals Panel of which there has been due notice; 

 

e) If the member is lawfully detained or his/her freedom of movement is restricted for a period 

exceeding six months; 

 

f) If a member becomes an un-discharged bankrupt; 

 

g) If a member becomes of unsound mind or permanently incapacitated; 

 

h) If a member engages in any activity that may undermine the integrity of the Commission 

and/or the Board or amounting to serious misconduct;  

 

i) If a member ceases to be a citizen of a Member State; and 

 

j) In case of the chairperson, if he or she loses his qualification to practice. 

 

8. On vacation of office by a member, the vacancy shall be filled by appointing a person in 

accordance with Article 72, provided that if the remaining period is less than six months, the 

Secretary-General may decide not to fill the vacancy until the expiry of the period. 

 

9. Where an office of a member becomes vacant, Member States that are not represented in the 

Panel, including the Member State of the vacating member, at the time of the vacancy shall be 

eligible for nomination.  

 

Article 72 

 

General Principles of Appointment  

 

1. The nominations of members shall be based on:  

 

a) relevant professional expertise, experience and competence; 

 

b) gender; and  

 

c) The geographical and linguistic representation of the Common Market. 

2. A person shall not be eligible for appointment as a member of the Appeals Panel if that 

person:  
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a)  Is not a person of impartiality, independence and good repute with no political 

affiliations; 

 

b) Has previously been convicted of a criminal offence; 

 

c) is under any written law, adjudged or otherwise declared to be of unsound mind;   

 

d) is an undischarged bankrupt;   

 

e) has been dismissed from the COMESA Secretariat or any of its institutions after 

following due process; or 

 

f) is not a citizen of any of the Member States. 

 

3. There shall be no more than one member from the same Member State appointed to the Appeals 

Panel. 

 

4. The appointment of members shall be staggered in order to ensure that there is continuity in the 

operations of the Commission. 

 

5. Five members will be appointed at the initial establishment of the Appeals Panel and subsequent 

members will be appointed, within two (2) years of the initial appointments, subject to the maximum 

number shall not exceed seven. 

  

      Article 73 

 

Appointment Procedure of the Appeals Panel 

  

1. The Council shall appoint citizens of Member States to  the Appeals Panel on the recommendation 

of the Secretary-General. 

 

2. The Secretary-General shall issue a letter to the coordinating Ministry of each Member State 

requesting nominations of candidates who possess the qualifications stipulated in these 

Regulations.   

 

3. Each Member State shall submit a maximum of two (2) nominees together with the evidence of 

qualifications and their detailed curriculum vitae within the time stipulated in the request.  

 

4. The Member States shall ensure that nominees have suitable qualifications and a minimum of 

ten (10) years relevant experience in any of the following: 

  

a) adjudication; 

 

b) competition law and policy; 

 

c) consumer protection; 
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d) economics;  

 

e) law; or 

 

f) commerce. 

 

5. Upon receipt of the nominations provided in paragraph 2 above, the Secretary-General shall, in 

consultation with the Commission appoint a consulting firm, to shortlist nominees for interviews.   

 

6. The Secretary-General shall appoint an Interview Panel to select nominees for appointment to the 

Appeals Panel. 

 

7. The composition of the Interview Panel shall be as provided in Schedule II to these Regulations. 

 

8. The consulting firm shall be the Secretary of the Interview Panel. 

 

9. Decisions of the Interview Panel shall be taken by simple majority, but in the case of a tie, the 

Chairperson shall have a casting vote. 

 

10. The Interview Panel shall submit a report on the selected nominees to the Secretary-General.   

 

11. The Secretary- General shall submit the report on the selected nominees to the Council which shall 

consider the nominees and appoint the Appeals Panel. 

 

Article 74  

 

Hearing officer 

  

1. The Commission shall recruit a part-time Hearing Officer who shall provide administrative 

services to the Appeals Panel. 

 

2. The Hearing Officer shall render his or her services as and when there is a matter for 

consideration at the Appeals Panel. 

 

 

3. The Hearing Officer shall be a citizen of a Member State and shall be appointed for a duration 

of five years. 

   

4. The Hearing Officer shall have suitable qualifications in law and a minimum of ten (10) years 

relevant experience in any of the following: 

 

a) adjudication; 

 

b) competition law and policy; or 
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c) consumer protection. 

  

5. Any termination of the Hearing Officer shall be the subject of a reasoned decision of the 

Commission. 

 

6. The office of the Hearing Officer shall become vacant for the following reasons: 

 

(a) Upon resignation; 

 

(b) Upon his/her death; 

 

(c) If lawfully detained or his/her freedom of movement is restricted for a period exceeding six 

months; 

 

(d) If absent from three consecutive appearances of which there has been due notice; 

 

(e) If becomes an un-discharged bankrupt; 

 

(f) If becomes of unsound mind or permanently incapacitated; 

 

(g) If a Hearing Officer engages in any activity that may undermine the integrity of the Appeals 

Panel or the Commission amounting to serious misconduct; and 

 

(h) If a Hearing Officer ceases to be a citizen of a Member State. 

 

Article 75 

 

Procedure for appointment of a Hearing Officer 

 

1. The Commission shall appoint a consulting firm to advertise and shortlist candidates for 

interviews.   

. 

2. The consulting firm shall advertise as widely as possible, in the Common Market, in the 

following manner, including: 

 

a) the Commission’s website. 

 

b) Commission’s social media sites. 

 

c) Print media in the Member States. 

  

3. The Board Chairperson shall appoint an Interview Panel to select nominees to be recruited as 

Hearing Officer. 

 

4. The composition of the Interview Panel shall be as provided in Schedule III to these 

Regulations. 



 

65 
 

 

5. The Commission’s Registrar shall be the Secretary of the Interview Panel. 

 

6. Decisions of the Interview Panel shall be taken by simple majority, but in the case of a tie, the 

Chairperson shall have a casting vote. 

 

7. The Interview Panel shall appoint the successful candidate to be the Hearing Officer of the 

Panel. 

 

Article 76  

 

Functions of the Appeals Panel 

 

1. The Appeals Panel shall have jurisdiction to: 

 

a) hear appeals, or review any decision, of the Commission that may, in terms of these 

Regulations, be referred to it;  

 

b) hear appeals, or review any decision, of the Commission including but not limited to any 

confidential information that the Commission used in arriving at its decision; 

 

c) may confirm, modify, or reverse the order appealed against, or any part of that order; or 

 

d) make any ruling or order necessary or incidental to the performance of its functions in terms 

of these Regulations. 

 

2. Notwithstanding paragraph (1) above, the Appeals Panel may, direct the Commission to 

reconsider, either generally or in respect of any specified matters, the whole or any specified 

part of the matter to which the appeal relates.  

 

3. In giving any directions regarding reconsideration, the Appeals Panel shall—  

 

a) advise the Commission of its reasons for so doing; and  

 

b) give to the Commission such directions as it thinks appropriate concerning the 

reconsideration, or otherwise, of the whole, or part, of the matter that is referred back for 

reconsideration.  

 

4. In reconsidering the matter referred back, the Commission shall confine itself to the reasons 

for reconsideration and directions given by the Appeal’s Panel. 

 

5. Where an appeal or request for review is brought against a determination of the Commission 

regarding anti-competitive business practices and unfair trade practices, the cease-and-desist 

order or any other interim order or conditions issued by the Commission shall be observed, 

unless the Appeals Panel otherwise orders, pending the determination of the appeal.  
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6. Where an appeal or request for review is against a determination of the Commission regarding 

mergers, the merger to which the appeal relates may not be finalised pending the determination 

of the appeal.  

 

7. Any person aggrieved by the decision of the Appeals Panel may refer the matter to the 

COMESA Court of Justice within 30 days.  

 

8. The Appeals Panel shall issue a reasoned decision as soon as it is practicable and not later 

than thirty (30) days after the conclusion of the hearing of the appeal or review.  

 

9. A copy of the reasoned decision shall be published on the Commission’s website subject to 

the confidentiality provisions under these Regulations. 

 

Article 77 

 

Functions of the Hearing Officer 

 

1. The Hearing Officer shall be responsible for: 

 

a) the establishment and maintenance of a register in which all pleadings and supporting 

documents and all orders, determinations or decisions of the Appeals Panel are to be 

registered;  

 

b) the acceptance, transmission and custody of documents;  

 

c) the certification of determinations or decisions and orders of the Appeals Panel; 

 

d) receiving and registering appeals, applications, and all other miscellaneous appeals or 

applications, as the case may be;  

 

e) maintaining all records of the Appeals Panel; and  

 

f) performing any other functions as the Chairperson of the Appeals Panel may direct 

from time to time. 

 

2. In ensuring efficient and orderly administration of the appeals, reviews or any similar 

applications before the Appeals Panel and safe custody of all documentation, the Hearing 

officer shall work in close liaison with the Commission’s Registrar. 
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3. If the Hearing Officer is unable to act, the Executive Director, where appropriate after 

consultation with the Hearing Officer, shall designate another competent staff member who 

is not involved in the case in question, to carry out the Hearing Officer duties. 

 

Article 78 

 

Funds of the Appeals Panel 

 

The operation of the Appeals Panel shall be financed by the Commission. 

 

Article 79  

 

Allowances, Benefits and Remuneration 

  

1. Members shall receive an allowance for every sitting.  

 

2. The allowances and benefits of members shall be as set out in Schedule IV to these 

Regulations.   

 

3. The Hearing Officer shall be remunerated as set out in the terms and conditions of his or 

her appointment. 

 

Article 80  

 

Filing fees for lodging an appeal or review 

 

1. An Appeal or review shall-  

 

a) be accompanied by a non-refundable filing fee of COMESA Dollars 30,000. 

 

b) for unfair trade practices, the Appeal or review by a consumer or consumer association 

shall be accompanied by a non-refundable filing fee of COMESA Dollars 2,000. 

 

2. The Appeal or review shall not be considered as filed with the Appeals Panel unless the above 

prescribed non-refundable filing fee has been paid. 

 

CHAPTER EIGHT 

 

GENERAL PROVISIONS 

 

Article 81  

 

Decisions of the Commission 

 

Decisions rendered by the Commission, pursuant to Article 5 of these Regulations, shall be binding 

on governments of Member States and State courts.  
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Article 82  

 

Rules 

 

The Commission may make Rules which shall be effective upon approval by the Council on issues 

governing: 

  

a) anything which under these Regulations is required or permitted to be prescribed; 

 

b) any forms necessary or expedient for purposes of these Regulations; 

 

c) any fees payable in respect of any service provided under  these Regulations;  

 

d) prescribing the procedure for appeals or reviews before the Appeals Panel; or 

 

e) such other matters as are necessary or expedient for the better carrying out of the purposes of 

these Regulations. 

 

 

Article 83   

 

General Penalty 

 

1. Any person who is found to be in breach of the provisions of these Regulations, for which no 

penalty has been specified, shall be liable to a fine to be specified under the Rules. 

 

2. The Commission may impose a fine up to a maximum of 10% of the annual turnover of each 

of the undertakings or association of undertakings concerned in the Common Market where 

the undertakings either: 

 

a) obstruct an investigation or assessment under the Regulations; 

 

b) fail to comply with an order, determination or decision of the Commission; 

 

c) supply incomplete information;  

 

d) supply incorrect information; 

 

e) supply misleading information; or 

 

f) fail to supply information within the time limit specified by the Commission. 

 

3. The Commission may impose a penalty, as prescribed in the Rules, on any person who 

hinders, delays or obstructs a submission in a manner that impairs its integrity or its availability 

for use in proceedings. 
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4. When determining an appropriate penalty, the Commission shall consider the following factors: 

 

a) the nature, duration, gravity and extent of the contravention; 

 

b) nature and gravity of any loss or damage suffered as a result of the contravention; 

 

c) the behaviour of the parties concerned; 

 

d) the market circumstances in which the contravention took place; 

 

e) the level of benefits derived from the contravention; 

 

f) the degree to which the parties have co-operated with the Commission; or 

 

g) whether the parties have previously been found in contravention of competition and 

consumer legislation in the Common Market. 

  

5. Notwithstanding the generality of paragraph 4 above the Commission may develop Guidelines 

for the determination of administrative fines and penalties. 

 

Article 84  

 

Confidentiality 

 

1. The information gathered by the Commission in its proceedings, including, documents, shall not 

be disclosed or made accessible by the Commission in so far, as it contains business secrets or 

other confidential information unless the disclosure is considered necessary by the Commission. 

 

2. Any person, when submitting any information to the Commission for the purpose of these 

Regulations, may identify information that the person claims to be confidential information.  

 

3. Every claim made under subsection (2) shall be supported by a written statement giving reasons 

why the information is confidential. In the case of oral evidence, the claim may be made orally at 

the time of giving the evidence specifying the information and stating the reason of the claim. 

 

4. The Commission shall grant confidentiality if it is satisfied that the information is of a confidential 

nature and: 

 

a) its disclosure could adversely affect the competitive position of any person; or 

 

b) is commercially sensitive.  

 

5. The Commission may disclose any information relating to any matter referred to in paragraph (1) 

in any of the following circumstances:  
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a) where the consent of the person to whom the information relates has been obtained; or 

 

b) for the purposes of:  

 

i. an order under these Regulations or competent court;  

ii. proceedings under these Regulations;  

iii. enabling the Commission to give effect to any provision of these Regulations; or 

iv. enabling the Commission, or any person to investigate a suspected violation under 

these Regulations or to enforce a provision thereof. 

 

6. The Commission may disclose any information available to it for the purpose of complying with 

provisions of an agreement between the Commission and any competition and consumer 

authority where the following conditions specified in are satisfied:  

 

a) the authority undertakes to keep the information given confidential at all times; and 

 

b) the disclosure of the information is not likely to be contrary to the public interest. 

 

7. In considering whether to disclose any information, the Commission shall have regard to —  

 

a) the need for excluding, so far as is practicable, information the disclosure of which, in its 

opinion, would be contrary to public interest;  

 

b) the need for excluding, so far as is practicable: 

 

i. commercial information the disclosure of which would, or might, in its opinion, 

significantly harm the legitimate business interests of the undertaking to which it 

relates; or  

 

ii. information relating to the private affairs of an individual the disclosure of which 

would, or might, in its opinion, significantly harm his interest; and  

 

c) the extent to which the disclosure is necessary for the purposes for which the Commission is 

proposing to make the disclosure. 

 

8. The Commission shall give notice in writing to a person making a claim for confidentiality of the 

Commission’s decision to grant or not grant confidentiality. Any person aggrieved by a decision 

of the Commission, may appeal to the Appeals Panel within 30 days. The Commission shall treat 

the information as confidential pending the Appeal.  

 

9. The Commission and competent authorities of the Member States shall not disclose information 

acquired or exchanged by them which is covered by the obligation of confidentiality under these 

Regulations. 
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10. The Commission shall only share with competent authorities information submitted as confidential 

where such competent authorities have provisions safeguarding confidentiality under their 

respective laws.  

 

11. The information provided to the competent authorities of the Member States shall be used solely 

for the purpose for which the information was given.  

 

  Article 85  

 

Anonymity of Submissions  

The Commission may, in the course of its proceedings, maintain the anonymity of complainants, 

informants and any other such persons.   

 

Article 86 

  

Repeal and Transitional 

1. The COMESA Competition Regulations (December 2004) are hereby repealed and replaced 

by these COMESA Competition and Consumer Regulations. 

 

2. Any action undertaken under the COMESA Competition Regulations (December 2004) shall 

remain valid. 

 

3. Notwithstanding the generality of paragraph 2 above: 

 

a) any Rules or other instruments made under the repealed COMESA Competition 

Regulations (December 2004) shall, in so far as not inconsistent with the provisions of 

these Regulations, be deemed to have been made under these Regulations and shall 

continue to be in force under these Regulations until amended or repealed under these 

Regulations;  

 

b) any investigation, legal proceedings or penalty, forfeiture or punishment instituted or 

incurred in respect of a contravention, or an offence committed under the repealed 

COMESA Competition Regulation (December 2004), before the commencement of these 

Regulations, may be instituted or continued under the repealed COMESA Competition 

Regulations (December 2004), as if these Regulations had not been enacted. 

 

4. Any matter filed under the repealed COMESA Competition Regulations (December 2004), on 

or before the commencement of these Regulations, and pending before: 

 

a) the Board appointed under the repealed COMESA Competition Regulations (December 

2004); or  

 

b) the Appeals Board and the Committee Responsible for Initial Determinations established 

under the repealed COMESA Competition Regulations (December 2004) and COMESA 
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Competition Commission (Appeals Board Procedure Rules) 2017, shall be continued and 

concluded under the repealed COMESA Competition Regulations (December 2004), as if 

these Regulations had not been enacted. 

 

 

6. Upon commencement of these Regulations, the tenure of office of Commissioners who were 

appointed under the repealed Regulations shall continue to be governed by the provisions of 

the said repealed Regulations. 

7. For the avoidance of doubt, a person who, before the commencement of these Regulations, 

was an officer, employee, experts or advisors of the former Commission, shall continue to be 

an officer, employee, expert or advisor of the COMESA Competition and Consumer 

Commission, as the case may be, as if appointed or employed under these Regulations. 

 

8. On the commencement of these Regulations: 

 

a) the assets, rights and liabilities of the COMESA Competition Commission under the 

repealed COMESA Competition Regulations (December 2004) shall be deemed to be the 

assets and liabilities of the COMESA Competition and Consumer Commission under these 

Regulations;  

 

b) any contract or agreement executed under the repealed under the COMESA Competition 

Regulations (December 2004) shall continue to have effect in accordance with its terms as 

if it was originally made and entered into under these Regulations. 

 

 

Article 87  

 

Amendment of the Regulations 

These Regulations may be reviewed, amended or modified by the Council. 

 

Article 88  

 

Entry Into Force 

 

These Regulations or any amendments thereto shall take effect on approval of the Council. 

 

 

 

SCHEDULE I: SELECTION PANEL (COMMISSIONERS) 

 

COMPOSITION OF THE SELECTION PANEL 

 

The Selection Panel shall be composed of four members as follows: 
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NO MEMBERSHIP VOTING STATUS 

1.  Chairperson who shall be a member of the Council of 

Ministers or his or her representative and shall have a 

casting vote 

Voting member 

 

 

2.  An additional member who shall be a member of the 

Council of Ministers  

Voting member 

3.  Board Chairperson or any other Commissioner Voting member 

4.  An external expert with knowledge of competition and 

consumer law and enforcement. The external expert shall 

be a citizen of the Common Market 

Non-voting member 

5.  The Director who shall be ex-officio member  

 

Non-voting member 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

SCHEDULE II: INTERVIEW PANEL (APPEALS PANEL) 

 

COMPOSITION OF THE INTERVIEW PANEL 

 

The Interview Panel shall be composed of four members as follows: 

 

NO MEMBERSHIP VOTING STATUS 

1.  Chairperson who shall be a member of the bench at the 

COMESA Court of Justice and shall have a casting vote. 

 

Voting member 

 

2.  A member of the Council of Ministers   

 

Voting member 

3.  Board Chairperson or any other Commissioner Voting member 

4.  Executive Director of the Commission  

 

Voting member 

5.  Director of Legal at the COMESA Secretariat 

 

Voting member 
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SCHEDULE III: INTERVIEW PANEL (HEARING OFFICER) 

 

COMPOSITION OF THE INTERVIEW PANEL (HEARING OFFICER) 

 

The Interview Panel shall be composed of five  members as follows: 

 

NO MEMBERSHIP VOTING STATUS 

1.  Chairperson who shall be the Board Chairperson or their 

representative 

Voting member 

2.  Two Commissioners 

 

Voting members 

3.  Executive Director of the Commission  

 

Voting member 

4.  Director responsible for Legal affairs at the Commission 

 

Voting member 
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SCHEDULE IV: ALLOWANCES AND BENEFITS (APPEALS PANEL) 

 

 

 

 

 

 

 

 


