






































































































































151.

152.

an operator only as a result of a tendering procedure. In those conditions,
contrary to the applicants claims, there can be no requirement for the
contested decision to contain a particular statement of reasons for the
absence of such a procedure for entrusting to Trasmediterrénea the
provision of a maritime service between the Canary Isles.

Hence, the EC itself considered that it cannot bind any undertaking to tender its
rights unless there is an express statutory provision in that sense. It follows that,
under the recognised rules of international competition practice, absent any express
obligation on CAF to tender its competition broadcasting rights, CAF is under no
obligation to tender the broadcasting rights pertaining to its competitions.

Notwithstanding CAF’s decision to tender its competition broadcasting rights and its
intention to continue to do so, CAF therefore requested the CID to dismiss any

- findings of breach of the Regulations based on the absence of tenders.

153.

154,

155.

CAF further referred to the EC’s position that for an undertaking to be deemed a
‘competitor’, it must provide evidence to support that its services or goods are
provided at the same level of efficiency and standards as those provided by its
alleged competitor. Thus, Article 82 EC prohibits a dominant undertaking from,
among other things, adopting pricing practices that have an exclusionary effect on
competitors considered to be as efficient as it is itself and strengthening its dominant
position by using methods other than those that are part of competition on the merits.

Hence, CAF submitted that unless it can be established that undertakings within the
Common Market can provide similar or comparable services to those provided by
belN Sports, any discussion of market foreclosure should be deemed moot, It
follows that, assuming that CAF is under a legal obligation to tender its competition
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160.

161.

162.

163.

the necessity to retender the rights. This situation led to disputes between the
broadcasters and LFP, which put the broadcasting of the relevant football events at
risk pending the resolution of these disputes and finding alternative broadcasters.
The successful award of broadcasting rights is therefore contingent upon the
existence of serious bidders, whereby the absence of competent broadcasters may
cause heavy financial damage to the football association, distortion of the
broadcasting market, and an increased risk of inability to broadcast the event in
question af the time needed (otherwise known as a “blackout™).

Drawing from the above, in light of the absence of ‘serious’ market players
demonstrating the technical ability to broadcast CAF competitions, CAF argued that
it was under no obligation, statutory or otherwise, to grant such broadcasting rights
through open tender, nor would such a tender be fruitful and serve the goal sought
by the Commission.

CAF also submitted that the Commission went as far as attempting to communicate
with several other broadcasters within the Common Market, none of which
expressed serious interest or even responded to the Commission. According to
CAF, this is reflective of the current status of the broadcasting market which leaves
no room to second guess that belN Sports is currently the only broadcaster that is
capable of broadcasting CAF events at the requisite quality with respect to
broadcasting of CAF events and competitions.

CID’s Analysis:

The CID observed the submissions from the Commission that the prices for the
media rights were not subject to competitive forces but were determined through
bilateral negotiations with preferred buyers, who have significant purchasing
capabilities, that “other competitors are not afforded the opportunity to compete for
these rights or a subset of the rights” and that the effect was “fo entrench the market
position of the broadcaster, as is evident by the prevaifing market structure’”.

The CID noted the submissions by belN and CAF that there are no legal
requirements for conducting tenders for the award of the media rights. The CID
notes that “consumers have the right to expect the benefits of free and open
competition — the best goods and services at the lowest prices. Public and private
organizations often rely on a competitive bidding process to achieve that end. The
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interviewed that the ideal duration for granting media rights should be between two
years (corresponding to the interval between each edition of the AFCON
competition) and five years to allow for recoupment of the investment®® The
Commission also referred to CAF’s internal Strategic Plan which outlined the
preference for shorter duration in view of the uncertainty of the participation of a
national team, as follows:

[Short term agreement: Four years 2017 —2020]

a) This is the shortest period expected by partners/sponsors to be able to
allocate recognized investments in African football and that would match by
most of the football worldwide investors.

b} This offers CAF mobility to respond to the changes in the economy.

c} Most of the companies interested in football hase their strategies on the
FIFA World Cup cycle of four years.

d) [t is not preferred by TV partners who would always wish to secure the
longest agreements possible.

181. Regarding the counterfactual, the Commission submitted that in the absence of the
bilateral negotiations between CAF and belN, had a tender process been adopted,
there was evidence that entry would have occurred. In this regard, the Commission
observed that in 2021, following a black-out of the CAF competition in the Sub-
Saharan African territories as a result of the termination of the agreement with
SuperSport for the pay-TV broadcast rights, CAF issued a tender for the affected
territories, which led to the entry of StarTimes in the market for the acquisition of
pay-TV broadcast rights for CAF competitions.

belN’s Submissions

182. belN submitted that CAF sells the rights to a package of its competitions to third
parties in order to most effectively monetise these rights and to ensure broad
distribution and the best quality match coverage. The ability to attract funding in this
way, and over a sustained period provides CAF with financial certainty that facilitates
its role and responsibilities in developing African football. belN further submitted that
the nature and scope of sport broadcast rights offered for acquisition by
broadcasters are determined by the relevant rights holder, including the duration of
the licence period. All rights holders (including CAF) are motivated to maximise the
value attributable to the rights that are subject of negotiation, particularly by
reference to sporting events that are typically once-off and do not occur regularly

0 2003/778/EC: Commission Decision of 23 July 2003 relating to a proceeding pursuant to Article 81 of the EC Treaty
and Article 53 of the EEA Agreement (COMP/C.2-37.398 — Joint selling of the commercial rights of the UEFA
Champions League) o
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and that may attract high subscriber engagement. In addition, beIN added that it is
self-evident that broadcasters such as belN which can provide high quality coverage
and broad distribution to a substantial audience stand best positioned to acquire
rights at the level sought by the relevant rights holder such as CAF.

183. be!N submitted that the broadcasters which are best positioned to acquire rights at
the level sought by the relevant rights hoider such as CAF are those which can
provide high quality coverage and broad distribution to a substantial audience. An
agreement with a company such as belN enables the rights holder to maximise the
value of its rights and, consequently, in the case of CAF, the investment it is able to
inject into the sport of football in line with its overall objectives. Clearly, the broader
the scope and longer the duration applicable to the rights in question, the more value
is likely to be extracted by CAF from the rights in question. Using AFCON as an
example, it is noteworthy that such major tournaments owned by CAF do not occur
very often and/or happen only every 2 years, thereby explaining the longer durations
of exclusivity that often arise in the context of international sport rights broadcasting
agreements. In this regard belN noted that the MOUs reflect rights and entitlements
(including with respect to durations and scope) which accord with similar
agreements with other sporting federations or even organisers around the world, be
they FIFA, or the International Olympic Committee. CAF-reiated events generally
have a more limited viewership as compared to other, more international football
and other sporting events with the consequence that the scope and duration of
broadcasting rights and the exclusivity pertaining thereto may need to be enhanced
s0 as to attract the most value or investments possible.

CAF’s Submissions

184. CAF submitted that the long duration of the exclusivity granted to belN Sports is
necessary to, among others, secure a fair return on investment, as well as provide
security for related markets, which enhances competition and ultimately benefits the
Common Market and the end viewers of CAF competitions and events.?! CAF
argued that the case references of the Commission in this respect were
incomparable and that the European precedents be approached carefully and
applied only when suited to the facts on the ground.

185. CAF argued that such duration of contracts must be assessed by competition
authorities on a case-by-case basis, taking into account the factual background and
the nature of the market in question i.e., whether such “long duration” and bundling

81 Page 205 of CAF's Statement of Objection
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192.

193.

194.

195.

vertical restraints and the market power of the supplier and distributors are the
additional factors that will be taken into account in assessing vertical business
practices.

In view of the foregoing, the CID recognised that the duration of the agreement is
an important factor to determining the anti-competitive effect of an exclusive vertical
agreement. While exclusivity is not anti-competitive in and of itself, when combined
with the duration of the agreement and the market structure, it is capable of resulting
in significant anti-competitive effect including foreclosure.

The CID observed the experience of the EU based on the cycle of tournaments in
setting an optimal maximum length of exclusive agreements for the acquisition of
football media rights between three to four years.? As noted above, it is important
to recognise the persuasiveness of case law in adjudicating cases. Indeed, in the
present case, the parties have presented cases to convince the CID of their position
on this matter. The adjudicator must reflect on the context of the cases raised and
whether they are comparable to the case at hand.

In the present case, the CiD is faced with the consideration of the granting of pay-
TV broadcast rights for football tournaments, played at continental level, which are
also played as FIFA World Cup qualifiers. The CID noted that the case law
presented by the Commission involve European tournaments which are played
within similar facts and context, i.e., football tournaments, played at continental
levei, which are also played as FIFA world cup qualifiers. On the other hand, CAF
presented a rebuttal case regarding lce Hockey played at national ievel and at
league level. Understandably, the CID is drawn to reflect on the European cases
since they are comparable with the matter at hand. For this reason, the CiD finds
the European football case more persuasive than the rebuttal lce Hockey case.
Further, the CID took note that even CAF in their internal presentation was alive to
the fact that a shorter duration than twelve (12) years was possible.

in the current case, having regard to the fact that the CAF competitions are
held annually or every two years, the CID determined that the grant of
exclusive agreements for a period of tweive (12} years increased the likelihood
of foreclosure. The CID therefore concluded that given the nature of the
tournaments and the popularity of the competitions, the duration of the
agreement is disproportionately long and by far goes beyond the cycles of the
tournaments with a foreseeable foreciosure effect.

# See European Commission Decision of 23 July 2003, (COMP/C.2-37.398 - Joint s&lling of the commercial rights of
the UEFA Champions League) and also COMPIC. 2-38.173 — Joint selling of the media rights to the FA Premier
League, Commission Decision of 22/1/2008. -
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196.

197.

198.

199,

(iv) Scope of Exclusivity — Bundling of Rights
Commission’s Submissions

The media rights to the pay-TV broadcasters cover TV, internet broadband and
mobile transmissions. Further, the TV rights are bundled such that live broadcasts,
delayed broadcasts and highlights are all sold as one package. Such bundling
denies potential rival pay-TV broadcasters the opportunity to acquire only part of
those rights. This would especially be true for the broadcasters who cannot afford
to bid for live broadcasts which are more expensive.,

The exclusivity granted to belN in the pay-TV broadcast rights market serves to -
protect it from competitive pressures from other pay-TV broadcasters in the
allocated territories. The exclusivity further extends across various types of
transmissions including live transmissions which carry a significant value for
viewers. The Commission’s assessment indicates that an unbundling of the
exclusivity rights granted would atlow more players to compete for the market, thus
enhancing the competitive process and may result in a more efficient exploitation of
the various rights.

The Commission submitted that it engaged KBC who stated®” that for the Kenyan
market, the free-to-air broadcasting rights are offered as a bundle by Lagardére
Sports. KBC further submitted that the sale of the rights as a bundle made sense in
view of the current move towards convergence of audio-visual media (ie. TV,
internet, VOD, etc.) and it would be difficult for them to acquire the various media
rights separately. The Commission recognised that for broadcasters who have
capacity to broadcast across the different media platforms, it might make
commercial and economic sense for them to purchase the rights as a bundle.
However, in order for there to be effective competition, broadcasters with capacity
to expioit other rights should be afforded the opportunity to compete for a smaller
pundle of rights, which would in turn allow consumers to have an option to choose
across service providers for their preferred platform.

The above submission is in line with views expressed by AB Communications, who
runs three radio stations in Zimbabwe.®® |n particular, AB Communications
submitted that the current package from Lagardére Sports which contains radio
rights for CAF matches are too expensive for audio broadcasters who are not able

87 See Investigation Records of Meeting with KBC on 26" April 2017 in Kenya,

8 The three radio stations include: ZiIFM covering the whole nation, 98,4 which covers the Midlands province, and
HEVOI FM which covers Masvingo area in Zimbabwe. See investigation records of meeting with AB Communications
held on 23 May 2017 in Harare, Zimbabwe. :

59
















































CAF shall not enter into new exclusive agreements for the exploitation of
media rights of CAF competitions within the Common Market for a duration
longer than four years. Where CAF has justifiable grounds to enter into a
future agreement for the exploitation of media rights of CAF competitions
within the Common Market for a duration longer than four years, before
implementation, CAF shall notify such an agreement to the Commission for
its consideration and determination within 60 calendar days from the date of
notification, i.e., after submission of complete information as determined by
the Commission.

Bundiing of Media Rights

255,

256.

257.

With regard to the bundling of the media rights, the CID noted the following remedies
proposed by the Commission:

a) CAF should offer various media rights as separate commercially viable
packages having regard to the media platform and transmission modes;

b}  no single Undertaking shall be allowed to purchase all the packages; and

¢) where CAF has justifiable grounds to grant all the media packages to a single
purchaser, it shali duly inform the Commission.

The CID observed that there has been a shift towards the award of rights on a
platform/technology neutral basis in recognition of certain benefits arising from it and
having regard to emerging technologies. This is recognised in the Commission’s
submission that broadcasting a match across more than one platform by the same
operator could create a more holistic package to consumers in light of the changing
patterns in consumer behaviour. In view of this, the CID considered that the
requirement for unbundling the media rights should be conducted on a platform
neutral basis.

The CID further observed that the obligation for CAF to inform the Commission as
part of the proposed remedy did not impose a requirement on CAF to notify the
Commission for the latter's consideration and determination. In particular, it was
noted that the award of the rights was time sensitive, and the time taken to assess
the requests for authorisations could present some delays. The CID was, however,
not convinced that an obligation on CAF to inform the Commission in the event that
the rights are offered to a single purchaser was a sufficient remedy as it would allow
CAF the ability to engage in the conduct of concern before the Commission would
have adequate time to investigate whether there were justifiable grounds to award
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258.

259,

260.

the rights to a single purchaser. Being cognisant of the time sensitivity of the
tournaments, the CID therefore considered that CAF should be under the obligation
to notify the Commission of the proposed single purchaser for its consideration and
determination within 60 calendar days from the date of notification before its
implementation.

In this regard, the CID determined that:

a) CAF shall offer the various media rights as separate, commercially
viable packages on a platform neutral basis.

b) No single Undertaking shall be allowed to purchase all the media
packages.

¢) Where CAF has justifiable grounds to grant all the media packages to
a single Undertaking, CAF shall, before implementation, notify the
Commission for its consideration and determination.

d) The Commission shall issue its determination within 60 calendar days
from the date of notification, i.e., after submission of complete
information as determined by the Commission.

Termination of the 2016 Agreement

It is recalled that the CID determined that the 2016 Agreement violated Article 16 of
the Regulations since it was established that the lack of competitive tender
processes for awarding the contract and the extensive scope of exclusivity granted
to belN likely led to a significant prevention, restriction, or distortion of competition
in the relevant markets in the Common Market.

To this effect, the CID accepted the recommendation of the Commission that
all media rights awarded to belN pursuant to the 2016 Agreement with regard
to its operationalisation within the Common Market should cease in order to
stop the continued harm on the market arising from the anti-competitive
effects of the Agreement. The CID observed that pursuant to Article 16(3) of the
Regulations, an Agreement which is prohibited under Article 16(1) of the
Regulations is considered void. For purposes of minimising disruptions on the
market, the CID found the recommendation of the Commission for the 2016
Adreement to cease on 31 December 2024 proportionate. The CID further
considered that the termination of the Agreements by end of 2024 would enable
CAF to implement the orders pertaining to the award of exclusive agreements for a
shorter, more optimum duration not exceeding four years, unless approved by the
Commission. S
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